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SALES AND SECURED TRANSACTIONS

BASIC CONCEPTS

I. Introduction

a. How to deal w/ the UCC generally – Both Art 2 and 9 have gaps that must be addressed. §1-103 addresses these gaps by stating that all other areas of law (and there respective rules) continue to remain good law. Of course, if those rules are displaced or modified in the UCC, the UCC is the controlling law. For e.g., there’s no mention of consideration found w/in the UCC, but b/c of §1-103, consideration is still mandated as K law requires consideration for the formal creation of a K. Therefore, all law is alive under the UCC, so the freedom to K is alive. 

b. Article I applies to all UCC articles. 

i. §1-102:  Purposes, rules of construction, variation of agreement –

1. This Act shall be liberally construed and applied to promote its 

2. Underlying purposes and policies:

a. Simplify, clarify and modernize the law governing commercial transactions;

b. Permit the continued expansion of commercial practices through custom, usage and agreement;

c. To make uniform laws among the jurisdictions.

3. The effect of the act may be varied by agreement. Except the obligations of good faith, diligence, reasonableness, and care prescribed by this Act.  However the parties can define the parameters (i.e. good faith) so long as the definition is not unreasonable.

II. Scope of Article 2

a. §2-102 Transactions in Goods – Unless the context otherwise requires this applies to transactions in goods. Although not specifically defined here, it seems that all sales, leases and other modes of give and takes of goods will be covered.

b. §2-105 Definition of Goods – (1) “Goods” means all things (including specially manufactured goods) which are movable at the time of identification to the K for sale other than the money in which the price is to be paid, investment securities and things in action (insurance policies). Also include, unborn animals and growing crops and other identified things attached to realty. (2) Goods must be existing and identified before any interest in them can pass. Otherwise, they are future goods. A purported present sale of future goods or of any interest therein operates as a contract to sell. (3) Can have sale of a part interest in existing identified goods.

i. Problem 1 – Does Art 2 apply to the following?

1. Sale of insurance policy not covered by Art 2. §2-105(1) “things in action” – something that is tangible and intangible, something that is represented through some instrument or document, but involves a concept that is not static. Insurance policies are things in action – may be represented through piece of paper and negotiated through individuals, but it is something that is intangible.

2. Sale of real property – if not severed (house) not covered, but if severed, counts as goods under §2-107. House apart from the realty – even if not a mobile home, can have a house lifted and moved. Sometimes property is sold that may be attached to realty, and the question is whether that can come w/in Art 2.

3. Sale bldg materials as part of construction project – it’s a mixture of goods and services. Refers to various tests:

a. Predominant Factor test – What was the predominant factor (principal purpose) in this transaction, sale or service?  Or

b. Gravamen test – Did the problem arise from a defect in the product itself or from the service installation of the product? Whether the gravaman of the action involves goods or services. Here you’re looking at the defect of the goods not of the labor so no matter how much the labor costs compared to the goods you’re looking at the UCC.

4. Sale of standing timber? Crops? Standing timber is treated the same as crops under §2-107(2) both are a sale of goods.

5. A defective spinal plate given a patient in operating room – sale, service or goods?

a. Predominant Factor test – this is a service and the spinal plate is just a necessary part, not main part, of the service so it’s not an Art 2 transaction.

b. Gravamen test – It’s an Art 2 transaction if there’s a defect in the plate.

6. Sale of membership in health spa – is a service

7. Sale of entire assets of clothing store – if a bulk transfer sale then it’s an Art 2 transaction. If what is being done is selling the goods and the business goes w/ it then it’s covered by Art 6 (§6-103). However, majority of cts will deal w/ this via Art 2 b/c there’s a sale of goods along w/ the business. 

8. Sale of electricity (& other utilities) – majority of cts hold it’s governed by Art 2, minority hold not. 

ii. Milau Associates v. North Ave Develop’t Corp (1977) – Facts: After an underground section of pipe connecting sprinkler system to city’s water line burst, causing substantial damage to textiles stored in a waterhouse, the textiles companies whose bolts of textiles were damaged sued Δs, general- and sub-contractor which designed and installed the sprinkler system. Held: The reasonable care and competence owed generally by practitioners in a particular trade or profession defines the limits of an injured party’s justifiable demands. §2-313 requires that a seller’s affirmation of fact to a buyer be made as part of the basis of the bargain, that is, the K for the sale of goods. The express warranty section would therefore be no more applicable to a service K than the UCC’s implied warranty provisions. Of course, where the party rendering services can be shown to have expressly bound itself to the accomplishment of a particular result, the cts will enforce that promise. Both Ks were no more than a series of performance undertakings, plans, schedules, and specifications for the incorporation of the specialized system during the erection of a bldg – a predominantly labor-intensive endeavor. Thus, neither the UCC nor NY C/L can be read to imply an undertaking to guard against economic loss stemming from non-negligent performance by a construction firm which has not contractually bound itself to provide perfect results. 

iii. Software – Hot issue is whether software if covered by Art 2. Computer Programs are considered goods under Art 2, however, under Art 9 they’re treated as general intangibles (not goods). Majority of cts have routinely applied Art 2 to the sale of software as goods.

iv. Analysts Corp v. Recycled Paper Products (1987) – Facts: Δ contracted w/ Π for a computerized reordering system known as CAMP. After CAMP was implemented, it failed to perform and, instead, disrupted Δ’s business. Π attempted to fix the program, but eventually Δ refused to pay and Π sued under breach of K to recover unpaid balance. Δ countersued for breach of K and warranty. Held: A K for a computerized reordering system is a transaction of goods subject to Art 2. Software has both tangible and intangible elements. Where an agreement involves both goods and services, state law requires use of the predominant purpose test to determine whether the agreement is one for goods. Under this test, the dominant factor of the K was the provision for a good – a computerized reording system. But for this end product, the K would have had no purpose. Accordingly, the agreement was an Art 2 transaction in goods.

v. Anthony Pools v. Sheehan (1983) – Facts: After he injured himself when he slipped on the diving board installed by Anthony Δ, a builder of swimming pools, Π sued on basis of implied warranty of nerchantability and strict liability in tort. Held: Where one sells consumer goods which retain their character as consumer goods after completion of performance, the provisions of UCC dealing w/ implied warranties apply, even if the transaction is predominantly one for the rendering of consumer services. The diving board itself is not structurally integrated into the swimming pool. Δ offered it as an optional accessory. Thus, considered alone, it’s goods. Had it been purchased in a transaction distinct from the pool construction agreement w/ Δ, there would have been an implied warranty of merchantability. In addition, C.L. §2-316.1 declares that a seller of consumer goods may not contractually disclaim implied warranties. Therefore, the better test to apply is the gravamen test, focusing on whether the gravamen of the action involves goods or services. Using this test, the diving board carried an implied warranty of merchantability. Δ’s contractual disclaimer of that warranty was ineffective. 

1. Hypo: Preparation of false teeth by a dentist – the Maryland statue in Anthony Pools case says that you don’t have a warranty attaching when involved in a transaction that doesn’t involve some kind of consumer goods, but Art 2 says that any time the seller is a merchant the implied warranty of merchantability automatically attaches to the sale.  So if the teeth involve an Art 2 transaction, then you just have to establish that the teeth didn’t live up to the warranty, but if outside of Art 2 then you somehow have to prove that a warranty was created b/w you and the dentist, or negligence, and if not then you’re fucked. Texas case says that b/c the patient was billed separately for the injection of a drug, this was a sale for the teeth. Ct did this in order to bring the defect of the false teeth themselves w/in Art 2.  

c. §2-104 Merchants – “person who deals in goods of that kind, or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.” 

i. Ways to get merchant status:

1. Knowledge of goods – whether seller knows something about these goods or seller knows of the business practices of people that deal w/ these goods.    

2. Knowledge of business practices – whether seller knows something of the general business practices.

a. Note: There’s no requirement that the parties be merchants for Art 2 to apply. Whether Art 2 applies depends on whether it’s a transaction in goods, and has noting to do w/ the identity of the parties themselves.

3. Special Rules for Parties that are Merchants –

a. §2-314 implied warranty of merchantability – whenever the seller is a merchant this warranty automatically attaches to the sale.

b. Good Faith applies to all merchants

ii. Problem 2 – Portia, 3L, sold her car to fellow student. Does this fall under Art 2? Yes; Art 2 applies to “all transactions in goods.” Would §2-314 apply to the sale? There is a common misconception that Art 2 requires merchants. However, remember that there are some warranties (§2-314) that will not be triggered, unless there is a merchant involved in the initial transaction. Portia is not a merchant so §2-314 doesn’t apply.

1. Merchant test  

a. Does the person deal in goods of that kind or

b. holds himself out as having knowledge or

c. through his employment holds himself out as having knowledge and skill

i. If the answer is yes to any of the above, the individual will be treated as a merchant under the UCC.

2. Liberal view of who is a merchant – if person has knowledge in business procedures (e.g., mailing letters)

3. Narrow view – an individual may be a merchant for one specific transaction.

iii. Siemen v. Alden (1975) – Facts: After he was injured while using an automated multitrip saw manufactured by Alden and purchased from Korleski, Π sought damages based on strict tort liability for sale of a defective product, breach of warranties, and negligence. Held: A person making an isolated sale of goods is not a merchant under Art 2. §2-314 – “unless excluded or modified a warranty that the goods shall be merchantable is implied in a K for their sale if seller is a merchant w/ respect to goods of that kind.” Korleski was engaged in the sawmill business. The sale was an isolated transaction and therefore did not come w/in the terms of §2-314. Also, §2-315 provides that, where seller has reason to know any particular purpose for which the goods are required and that buyer is relying on seller’s skill or judgment to select or furnish suitable goods, there is an implied warranty that the goods shall be fit for such purpose. Here, the 1st requirement was met, in that it was undisputed tat Korleski knew Π’s purpose for buying the saw. As to the 2nd requirement, Π failed to show sufficiently that he relied on Korleski’s skill and experise in making the decision. Rather, the facts established that Π had decided to purchase an Alden saw prior to his initial contact w/ Korleski. 

1. Note: Ct noted that the comments to §2-314 make clear that the definition of a merchant w/in that section is a narrow one and that the warranty of merchantability is applicable only to a person who, in a professional status, sells the peculiar kind of goods giving rise to the warranty. Clearly, this narrow interpretation of the definition of merchant does not apply to sawmill owner Korleski.

iv. Problem 3 – Are the following persons merchants?

1. Amanda, teacher, quit her job on Friday and opened hat store on Monday? She may be a merchant b/c she satisfies the “selling goods of that kind” part. But may not want to hold her to a merchant status for some purposes – e.g., when trying to figure out whether certain uses of trade apply, the fact that she’s been in business for only 1 day may be reason to not impute that usage to her. §1-102 liberal construction to promote underlying purpose and policies… so for some purposes may decide not to hold her as a merchant.  

2. Farmer selling his produce wholesale? Found not to be a merchant. Occasional sale – not enough to be a merchant. At what point does someone become a merchant – probably at about 4 or 5 sales. If someone has been selling widgets for 10 yrs then it’s more likely they’ll be held as a merchant. §2-314 cmts – UCC protects farmers. Specifically, ct must look at all facts surrounding a specific farmer’s actions in determining whether they’re a merchant. Look to see if the farmer in question is casual or inexperienced (fact sensitive).

III. Scope of Article 2A

a. True Lease vs. Disguised Sale – If it’s a true lease it comes w/in Art 2A. However, if a so-called “lease” does not pass the tests described below, Art 2 and Art 9 are triggered instead b/c the lease will typically then be a disguised sale on credit, w/ the “lessor’s” interest in reality being nothing more than the reservation of a S.I. §1-201(37). Bright-lines to help attorneys tell leases from secured transactions:

i. If at the end of the lease period the lessee becomes the owner of the property for little or no consideration, a secured transaction and not a lease has been created.

ii. If the K contains a clause that permits the lessee to terminate the lease at any time and return the leased goods (so-called walk away test), a true lease has resulted. Such a right of termination is not an attribute of a sale of goods.

iii. If the lease is for the entire economic life of the leased goods, w/ or w/o renewal, a disguised sale has occurred.

b. Problem 4 – BIG Machines leased new computer (cost $10K) to Helen’s Shoppe for 5 yr-period. Helen promised to pay $225/mo as rent. Is this a lease or a disguised sale? 

i. Lease provided that lessee could terminate the lease at any time and return the computer to lessor – true lease, not a sale. Walk Away test – if lessee can walk away at any time it’s a true lease.

ii. Goods had no value at the end of 5 yrs – §1-201(37) – this is a disguised sale; the goods are completely paid for by the end of the lease’s term. Focus on the economic life of the goods – w/ a computer there’s not much useful economic life after short period, so paying it off over 5 yrs is a disguised sale. Junk Pile test – no economic life at the end of lease – disguised sale.

iii. Rental amt is $150/mo and the computer will be worth $3,500 at the end of 5 yrs. The lease has a clause giving Helen’s Shoppe the option to purchase it for that amt. Is this a true lease? Yes. What if the lease requires the lessee to renew this lease at the end of 5 yrs for another 5 yrs? Disguised sale – the fact that the lease requires a renewal for this time – it extends past the life of the lease and can’t walk away at the end of 5 yrs.

IV. International Sales

a. UN Convention on Contracts for the International sale of goods (CISG) – body of law that may apply to transactions to parties that have ratified the convention. Transactions b/w those countries are governed by the CISG.

b. Problem 5 – Enterprise headquartered in NY, is about to sign K for sale of men’s clothing to retailer in Mexico. CISG applies b/c the K is for the sale of goods b/w 2 signatories to the convention. 

i. Parties are free to determine that they don’t want the CISG to apply. Thus, if Enterprise wants NY law to apply, the parties can so stipulate it in the K and avoid the CISG.

ii. The CISG does not apply to all transactions. Thus, if Enterprises were selling toys to retailer these goods in the hands of the buyer would be inventory (it’s not likely that a clothing retailer would use toys except for personal use). Art 2 exempts certain kinds of sales – a sale involving consumer goods (if going to be consumer goods in the hands of buyer it’s exempt).  

CONTRACT FORMATION

V. The Statute of Frauds

a. SOF – developed to protect against fraud. Under §2-201, a K can be enforced even if a main term is omitted or misstated. The only term necessary for a sufficient memorandum is quantity. K is not enforceable beyond the quantity of goods shown in the writing. 

1. Can’t try to prove less than what is in writing – E.g., 2 parties enter K for sale of 1,000 widgets, but writing only states 500 – can only enforce the agreement for 500 widgets.

2. Can try to prove more than what is in writing – E.g., if writing says 1,000 widgets but the agreement was for 500 only – can try to prove that it was only for 500 widgets.

ii. 4 Exceptions  

1. §2-201(2) Merchant Confirmation Letters

2. §2-201(3)(a) Special Manufacture

3. §2-201(3)(b) Admission in Legal Proceeding 

4. §2-201(3)(c) Part Performance

b. §2-201 Formal Requirements, Statute of Frauds –

i. (1) Except as otherwise provided a K for sale of goods for the price of $500+ is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a K for sale has been made b/w the parties and signed by the party against whom enforcement is sought (or by agent or broker). A writing is not insufficient b/c it omits or incorrectly states a term agreed upon but the K is not enforceable under this paragraph beyond the quantity of goods shown.

ii. (2) Between merchants – written notice of objection must be given w/in 10 days after receipt of the good. Allows for merchants to cure a K w/o a writing. 

c. Problem 6 – Dec 10, Prez of Ice Cream Shoppes negotiated price of 2 tons of ice cream w/ Prez of Amundsen at $256/ton. Prez 1 wrote on memo on letterhead pad while talking on phone w/ Prez 2 and put his initials on it. Prez 2 then wrote a letter confirming the deal. Prez 1 received it on Dec 14. Jan 17, Prez 1 phoned Prez 2 and denied existence of K detailed in Prez 2’s letter. 

i. Does the memo pad note satisfy §2-201(1)? Yes b/c (i) there’s a writing (ii) signed (initials of Prez); and (iii) quantity is stated. 

1. §1-201(39) – signature on document must also contain w/ it the present intent to authenticate the writing. What is meant by authentication? (i) Personal intent, and (ii) personal stationary or the like. So, even if initials were missing you can argue that the note is enough. Key – whether Prez 1 intended to authenticate the writing by using a notepad w/ his name (letterhead) on top to let the world know that it was his writing. If yes then the letterhead is sufficient.

2. A writing is sufficient against the sender when it evidences the existence of a K, it’s signed, and states a quantity. If it’s not sufficient (doesn’t satisfy all 3 requirements of sub§ 1) against the sender then it’s not sufficient against the receiver.

ii. What legal effect did Dec 14th letter have? If the initial memorandum is not sufficient then look to subsequent writing. The Dec 14th letter would satisfy the SOF under subsection (2) (don’t have a writing so we need to satisfy sub§ 2) – both parties are merchants, in a reasonable time, knew of contents and gave party 10 days to reject in written confirmation. Here we have 2 merchants – one sending a confirming memo satisfying sub§ 1 – then we will bind the memo recipient as well.

1. §2-201(2) Merchant Exception – requires:

a. that §2-201 not be satisfied (no writing)

b. B/w merchants (could be a broad definition of merchant). Always look to knowledge of the parties surrounding the transaction and/or their past business practices (a confirmatory memo would be a very nice piece of evidence to establish that the K in fact exists.)

c. Party receiving the letter must have reason to know the exact contents of the letter. It can’t be some general distribution w/ the terms of a so-called K stuck in the middle. If the party receiving has reason to know, the letter will satisfy the requirements of §2-201(1) against both the seller and buyer, so long as both parties are merchants.

d. However, the receiving party has 10 days to give written notice of objection to the contents of the letter. If done the letter will not satisfy the “merchant exception.”

e. If all of the above are satisfied, it is sufficient to bind both parties in the transaction.

2. Note: although §2-201(2) may be satisfied, a K may still NOT exist. It just removes the SOF as being a possible DEFENSE.

iii. Did Scott’s denial of the terms contained in Ross’ letter avoid the operation of §2-201(2)? (i) The objection must be in writing (oral is not enough), and (ii) it must be w/in 10 days. The objection here fails on both of these. Suppose Scott had immediately written Ross a letter stating “you haven’t stated the correct terms. We only agreed to sell you 1½ tons.” Would that letter be sufficient notice of objection? No. If you’re going to object to a written confirmation you have to be careful w/ the language you use b/c you may be admitting the evidence of a K. If you’re going to object do it to the existence of a the very K and not its quantity in order to not have sub§ 2 used as a SOF defense against you.

1. Denial of overall terms – Must be w/in 10 days or it is too late. Also the denial MUST be in writing. If it is orally, it will not satisfy §2-201(2). *Look to the language of the denial. 

iv. Can a trial judge dismiss a claim simply on the pleadings? Yes, if there is an admission under §2-201(3)(b) –  a K is enforceable if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in a court that a K for sale was made, but the K is not enforceable under this provision beyond the quantity of goods admitted. Someone has to admit it w/in the context of a court proceeding. Basic proposition is that if the deposition is related to the case then any admission is binding. Remember that the K is only enforceable for the amount admitted.  Cannot demand more (or at least receive more than is admitted). Does §2-201(3)(b) always require judge to permit the matter to go to trial? Not always – Judge makes determination of this stuff and he can ask jury to make a specific finding.

d. St. Ansgar Mills v. Streit (2000) – Facts: Δ entered into oral K w/ Π, a grain dealer, for 60,000 bushels of corn. Despite Δ’s longstanding custom of accepting delivery of grain from Π, notwithstanding the absence of, or long delay in obtaining, written confirmation of the parties’ oral Ks, Δ refused delivery in this instance b/c the market price of corn had plummeted b/w the time he placed his order and the delivery date. Π sued for K damages, and Δ moved for S.J. under the SOF. Held: For purposes of an exception to the SOF, a delay in delivery of a written [Merchant] confirmation [letter] of an oral K of over a month is not unreasonable as a matter of law where the sale price is large and the market is volatile but where the parties have developed a custom and practice of delaying written confirmation. The standard of reasonableness to establish the time in which the confirmation must be received is a flexible one and is defined in relationship to the “nature, purpose and circumstances” of the action. “Circumstances” include custom and practice – course of dealings – of the parties and must be considered in determining what constitutes a reasonable time. Generally, reasonableness of time is a jury question, unless the evidence is so one-sided that one party should prevail as a matter of law. It’s fact-sensitive. 

e. Note: Art 2A has a SOF similar to §2-201, though the amt of the lease must be at least $1,000 before a writing is required, and the writing must describe the leased goods and terms in order to satisfy §2A-201. There’s no “merchant’s confirmation” as that situation does not often arise in lease transactions. There’s no SOF for int’l sales under CISG unless the signatory country stipulates that its own SOF will apply.

f. Problem 7 – City mgr orally ordered huge water tank priced at $30K. City sent $3K check down payment marked “Tank” in memo line. Tanks of America built the tank and were going to paint the city’s name on it when a new elected rep called and said that the new administration considered the K unenforceable. 

i. Does the check satisfy §2-201? Yes. Where is the quantity? If the word is ambiguous there is a strong argument that either there is or isn’t quantity defined satisfactorily for the SOF (i.e. Tank, car, cat). Most courts will allow singular words to satisfy the quantity (of one) requirement for the SOF.  Policy behind this dictates that the SOF should not be used as a bar for all legitimate claims simply b/c of a small grammatical error.

ii. What legal argument can Tanks of America make based on §2-201(3)(a) and §2-201(3)(c)? We start off w/ the proposition that we don’t have a writing sufficient for the purposes of sub§ 1. 2 other exceptions are given to us to get around the SOF.

1. §2-201(3)(a) – there is a K if the goods (1) were specially manufactured for one party and (2) not suitable for sale to others. Key is whether seller can sell it in the ordinary course of his business (can he get rid of it through his daily activity of selling)? If the answer is no then use §2-201(3)(a) b/c it would be unfair to manufacture something for someone and then be stuck w/ it just b/c there’s no writing.

2. §2-201(3)(c) – If there is an indivisible unit, must pay for the entire thing, otherwise the party is entitled to the amt already paid for. Can’t break it up therefore have to enforce the entire K. If we could break it up; that is, if it were a divisible unit (widgets) then you would just get $3K of widgets.

iii. If city had promised to sign a written K but never got around to it, can promissory estoppel or equitable estoppel be used to circumvent §2-201? Under §2-201, now, however courts have consistently utilized C/L doctrines, despite the UCC’s rejection of them. But remember, this is a very questionable area of law. Courts have gone both ways on this issue. RELIANCE – must show a change in your circumstances (required under promissory estoppel). UCC covers the sale of goods. Equitable estoppel is consistently used in land improvement cases. 

1. §2-201 – Except as otherwise provided in this section… Now look at §1-103 Unless displaced by the particular provisions of this Act – this language tells us that it’s possible to bring in other principles (i.e. Restatement). Arguably you can’t bring in other principles under §2-201 – however, we should be looking to the underlying policy of the law (modernize it). The drafters adopted the exceptions for types of situations that were bound to come up in the context of a sale – they thought they did a good job. So some cts construe this as not allowing promissory estoppel. Others are more liberal and may allow it – depends on how unfair it is to the party – based on equity. You have cases going both ways. Depending on what ct you’re in promissory estoppel may or may not be available.

g. Problem 8 – Tomorrow, software Co, and Systems Unlimited entered written joint venture K to develop software for Systems’ engineering drawings. They agreed their arrangement was “non-exclusive.” K would end after 2 yrs unless renewed. After 6 months, Systems faxed letter to Tomorrow stating K was at an end. Systems declined to purchase any further software. Tomorrow, which had incurred substantial start-up costs sued. Systems raised SOF defense that K stated no quantity. Does §2-201(1) always require a specific quantity? No. Exclusivity – requirements Ks are not barred under the UCC, despite their being absolutely no showing of quantity in the K.  This essentially circumvents the original problem that §2-201 attempted to remedy (requiring quantity). However, there is a general requirement that all Ks point to something. §2-306 deals w/ Output, Requirements and Exclusive Dealings Ks – requires good faith and best efforts. Good faith is the lynch pin of almost every UCC claim. By requiring all parties to act in good faith, there is a limitation on their freedom to act.  Thus, this will always satisfy the consideration requirement of general K law. The major problem with this concept, is that if there is NO exclusivity in dealing, the parties cannot look to §2-306 as a remedy.  Must be a formal requirements K. At least one court has held that sometimes when there is in fact no exclusivity their still may be an analogous requirements K (even though it does not literally satisfy the statute). This was an equitable determination. Remember that quantity questions are not black & white; one can always argue good faith as a way to get around any such problems surrounding ambiguous quantity descriptions (or no descriptions).

i. §2-306 Output, requirements and exclusive dealings – 

1. A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that not quantity is unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

2. A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale  (good faith requirement).

h. Review from Contract Law  K  within the SOF – Sale of good greater than $500 – §2-201(1)

i. Satisfying the SOF – 

1. Must be in writing – several writings related to the K satisfy this as well

2. All modifications to the K must be in writing as well, unless there’s detrimental reliance based in oral modifications

ii. §2-201 Test – 

1. Writing that evidences sale of goods

2. Signed by party to be charged (sign – letterhead, P.O., E-sign, etc.)

3. Must state Quantity

a. Some material terms may not be needed (gap-fillers)

iii. § 2-201(2) Test –

1. Between merchants

2. W/in a reasonable time of the oral K, on of the parties sends a

3. Writing in confirmation

4. Is the writing sufficient against the sender – is it signed by the sender? If it isn’t then, reverse the situation, do the §2-201 test to see if it’ll be sufficient in reverse and if it is then it is goods.

5. Party receiving it has reason to know its content

6. Receiving party does not object to it w/in 10 days after received

iv. Exceptions to the writing requirement of the SOF – 

1. Part performance – §2-201(3)(c) Payment received and accepted for goods

2. Promissory Estoppel notwithstanding SOF. Reliance – Specific Performance notwithstanding SOF

3. Admission of existence of K – §2-201(3)(b)

4. Specially manufactured goods (that have substantially or already been made) §2-201(3)(a) 

VI. The Parol Evidence Rule

a. §2-202 Final Written Expression: Parol or Extrinsic Evidence – Terms w/ respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented:

i. (a) by course of dealing or usage of trade or course of performance and

ii. (b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement. 

1. Cmt 3 – If the additional terms are such that, if agreed upon, they would certainly have been included in the document in the view of the court, then evidence of their alleged making must be kept from the trier of fact. 

iii. This rule will give an extreme amount of deference to any and all writings that supplement Ks, so long as they exist at the time of the initial K. Otherwise that goes to the existence of a new K. 

iv. Requirements of §2-202 – 

1. writing (could be 1 or many documents)

2. intention to be final expression of the agreement (b/w the parties)

3. is it partial or a total integrated agreement

a. all terms already included or

b. less than all the terms

4. May not be contradicted with a prior agreement

5. May supplement the agreement with:

a. usage of trade

b. course of dealing

c. course of performance 

b. Review from Contract Law – 

i. §2-204(3) – Even though one or more terms are left open a K does not fail for indefiniteness if

1. Parties have intended to make a K

2. There’s reasonably certain basis for giving an appropriate remedy

ii. Sources of Evidence used in Interpretation

1. Manifestation of the Parties – their expressed words and conduct

2. C/L Plain Meaning Rule – makes it hard to interpret agreement

3. The Words in the Context of the Whole Agreement

iii. The Triplets §1-303 

1. Any Conduct by the Parties in the Course of Performance – based on conduct exhibited after previous agreements – the other side must be given the opportunity to accept/reject evidence of course of performance – if that person has not rejected w/I a reasonable time or time lapses then he has waived his right to rejection

a. §1-306 Waiver – A claim or right arising out of an alleged breach may be discharged in whole or in part w/o consideration by agreement of the aggrieved party in an authenticated record

b. §1-306 works in parallel w/ §2-209

2. Prior Course of Dealings Between the Parties

3. Any Trade Usage or Custom reasonable applicable to the parties’ dealings

a. Usage must be pertinent to the term in issue

b. Usage does in fact exist in the trade or market

c. Both parties must be sufficiently connected to the trade or market

i. If only 1 party is sufficiently connected then trade usage cannot be used.

d. Usage must not be excluded by or incompatible w/ the express terms of the agreement

iv. UCC Gap Fillers – Unless agreement expresses otherwise,

1. §2-305 provides an Open Price

2. §§2-307, 2-308 and 2-309 supply terms governing delivery – require that goods be delivered in a single lot at the seller’s place of business w/in a reasonable time

3. §2-306(1) implies both a good faith and a reasonable obligation on the party to determine the quantity of goods ordered and supplied

4. § 2-306(2) implies an obligation of best efforts on both parties when K imposes obligation on one of them to deal exclusively w/ the other.

v. If court cannot formulate “reasonable” terms or gap fillers, then it will leave the K as an “Agreement to agree,” and impose an obligation to negotiate in good faith.

vi. Letters of Intent are not K – they’re preliminary negotiations

vii. Subsequent performance of the parties may cure indefiniteness

viii. Ask 3 things  

1. Is there a writing? You can’t invoke PEV unless you have a writing.

2. Is the writing intended to be the final expression of the agreement b/w the parties? 

3. Is the intent to contradict (by additional term)? If it is a final agreement then you’re not allowed to contradict what’s in the writing.

c. Problem 9 – Laywers for Magazine negotiated for an entire yr w/ Aircraft Co to get a K for the construction of a special Swinging Singles airplane. Resulting 30 page K had a merger clause, stating that all prior negotiations were merged into the written K that contained all the terms of the agreement. K was signed by both parties. Does §2-202 bar the introduction of evidence of the following?

i. An alleged pre-K agreement that Aircraft Co would provide free flying lessons to Prez of Magazine? K says nothing about this. §2-202 cmt 3 – consistent additional terms, not reduced in writing, may be proved unless the ct finds that the writing was intended by both parties as a complete and exclusive statement of all terms. If the additional terms are such that, if agreed upon, they would certainly have been included in the document, then evidence of their alleged making must be kept from the trier of fact.

1. Partial vs. Total Integration – If it’s a final expression agreement then it’s an integrated agreement and no additional terms can come in. But if it’s partially integrated then we allow for consistent additional terms to come in as long as they supplement or are consistent (but not contradictory). Here we have the existence of a Merger clause – there’s a presumption that a merger clause tells us that the writing is a totally integrated agreement. Some cts don’t buy that kind of presumption and are willing to look beyond the clause and look at the terms themselves – depends on jurisdiction. If we go with the merger clause then this stays out. If we don’t give way to the merger clause then we have to see what test we use to determine if it gets in or not.

2. Test – Is this the kind of term that the parties would have certainly agreed to (did they overlook to include this)? Does this in any way affect the K? Here it clearly is a side issue and isn’t part of the actual K. This is the kind of term that would be included in a K (it’s a sale on approval). But the point you have to argue is whether this is the kind of term that would certainly have been included in the agreement and it must be let in; otherwise it must be left out of the agreement.

a. The triplets – usage of trade, course of dealing, and course of performance can always be used even if you either have a total or partial integrated agreement.

b. Can avoid the usage of the triplets if carefully negated – has to be a true arms-length transaction and the parties have agreed to keep course of dealing and usage of trade out. But it can’t just be something that you decide is part of your merger clause if it wasn’t previously agreed to.

ii. An alleged pre-K agreement that Magazine could use the plane for 2 months, and if they don’t like it, can return it for a full refund?

iii. Note: If there is a totally integrated agreement, you CANNOT bring in any parol evidence to supplement the agreement.  However, if the agreement is not totally integrated you may be allowed to introduce parol evidence. Merger clauses will come into play on this type of question.

1. School of thought on merger clauses:

a. Mechanical – if there, nothing may be brought in.

b. Look to the intention of the parties

c. Of course, always look to the terms of the merger clause.

2. Boilerplate language found within a K may trigger the use of parol evidence to understand the intentions of the parties.  Look to placement in the K.

d. Columbia Nitrogen v. Royster Co (1971) – Facts: Following a drastic drop in the price of phosphate, Δ insisted that evidence of the course of dealing and trade usage should be admitted into evidence to show that Δ was not obliged to purchase a yearly minimum quantity of phosphate from Π at the original K price. Held: Even if the ct finds a sales K to be intended by the parties as a complete and exclusive statement of the terms of the agreement, those terms may still be explained or interpreted by evidence as to the course of dealing, usage of the trade, or course of performance. §2-202 explicitly authorizes evidence of usage of trade and course of dealing b/w the parties to explain or supplement a K. A finding of ambiguity is not necessary for the admission of such evidence. Under §2-202 the test of admissibility is not whether the K appears on its face to be complete in every detail but whether the proffered evidence of the course of dealing and usage of trade can reasonably be construed as consistent w/ the express terms of the K. But the evidence here – indicating that dealers usually adjust prices due to various factors – is consistent w/ the terms of this K since (1) the K does not exclude the use of such evidence; (2) the K is silent or neutral about adjusting prices and quantity to reflect a declining market; (3) the K’s description for minimum tonnages and additional quantities is consistent w/ what the proffered testimony purports to show; and (4) the default clause in the K refers only to buyer’s failure to pay, whereas this default is based on Δ’s failure to take delivery. Further, the problem cannot be solved by applying general K law, as Π insisted. Before a ct can reach the point of allowing damages under K law, it must determine if there has been a default. This requires interpreting the agreement by such evidence as is here offered. Finally, according to §2-202, course of dealing and usage of trade are not synonymous w/ verbal misunderstandings and can be used to modify a complete statement unless carefully negated. Therefore, Δ’s evidence about course of dealing and usage of trade should have been admitted. 

i. Note: In non-UCC transactions, the PEV generally operates both as a rule of evidence and of substantive law, excluding evidence of verbal representations or understandings which would alter or vary the terms of the written document. The basic assumption is that if the parties have executed a written statement, they intended it to be a complete and final statement of the agreed-upon terms. However, as to sales Ks, the Code rejects this assumption. Instead, before the writing can operate to exclude parol evidence, ct must find that the parties intended the writing to be complete and exclusive statement of the terms of the agreement. As indicated above, even those terms may be explained or interpreted by parol evidence as to the triplets. 

e. Review from Contract Law –  Parol Evidence Rule 

i. What are the terms if the agreement itself? What did the parties agree to? Extent to which we can go outside the writing to find terms of the agreement.

ii. Must have a written document

1. Is the document integrated or not?

2. Do we have a complete and exclusive integration or a partial integration? 

iii. PEV §§ 1-303; 2-202

1. Complete Integration = No PEV, but the “triplets” come in

2. Partial Integration = Consistent Additional Terms only, and the “triplets”

3. Not Integrated = All PEV admissible

iv. Merger clauses are not controlling – have little legal impact

v. PEV is closely linked to Interpretation – see Sources of Evidence used for Interpretation

VII. Offer and Acceptance

a. General Rules – No explicit def. of O&A, but remember the fall back – §1-103 or C/L def. of O&A.

i. §2-204 Formation in General – 

1. A K for sale of goods may be made any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K.

2. An agreement sufficient to constitute a K for sale may be found even though the moment of its making is undetermined.

3. Even though one or more terms are left open, a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy. 

ii. §2-205 Firm Offers – An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if not time is stated for a reasonable time, but in no even may such period of irrevocability exceed 3 months; but any such term of assurance on a form supplied by the offeree must be separately signed by offeror. 

1. Cmt 2 – Primary purpose of section is to make a merchant’s current firm offer binding.

iii. §2-206 Offer and acceptance in Formation of K – 

1. Unless unambiguously indicated by the language or circumstances

a. an offer to make a K shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;

b. an order or other offer to buy goods for prompt of current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the shipment of conforming (non conforming too) goods, but such a shipment of non-conforming goods does not mean acceptance if the seller seasonably notifies the buyer that the shipment is the seller’s accommodation to the buyer.

2. Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance. 

iv. §2-607 Effect of Acceptance, notice of breach, burden of establishing breach after acceptance, notice of claim or litigation to person answerable over –

1. buyer must pay at the K rate for any goods accepted

2. Acceptance of goods by buyer precludes rejection of the goods accepted and if made w/ knowledge of a non-conformity cannot be revoked b/c of it unless the acceptance was on the reasonable assumption that the non-conformity would be seasonable cured.

3. Where tender has been accepted

a. Buyer must w/in a reasonable time notify the seller of the breach or he is barred from any remedy; and

b. If claim is for infringement and buyer is sued as a result of such a breach he must notify the seller w/in a reasonable time after he receives notice of the litigation or be barred from any remedy.

4. Burden is on buyer to establish any breach w/ respect to the acceptance of the goods.

5. Read above. 

a. Note: Acceptance of goods precludes their subsequent rejection. Any return of the goods thereafter must be by way of revocation of acceptance under §2-608.

v. §2-608 Revocation of Acceptance in Whole or in Part –

1. Buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value after acceptance 

a. on the reasonable assumption that its non-conformity would be cured and it hasn’t been; or 

b. w/o discovery of non-conformity if his acceptance was based on inducement w/o location of non-conformity. 

2. Revocation of acceptance must occur w/in a reasonable time after the buyer discovers or should have discovered for it and before any substantial change in condition of the goods which is not caused by their own defects. Not effective until the buyer notifies the seller of the defect. 

3. A buyer who so revokes has the same rights and duties w/ regard tot he goods involved as if he had rejected them. 

a. Note: Revocation of acceptance is possible only where the non-conformity substantially impairs the value of the goods to the buyer.

vi. Problem 10 – Mastervoice ordered 20,000 fuses from GE, order stating “Reply by return mail.” Instead of formal reply, GE immediately shipped the fuses. When they arrived they were found to be defective. Mastervoice, which had to get substitute goods, sued GE for breach of warranty. 

1. At what moment was the K formed? The moment the goods were shipped – shipping the goods is an act of acceptance – K was formed. §2-206

2. Can GE make this defense: “There was never any K since our alleged act of acceptance (shipment of defective goods) did not comply w/requirements of Mastervoice’s offer (which contemplated only shipment of good fuses)”?   If it turns out that the goods are defective then there’s a breach of K. However, if you’re acting in good faith then it’s not a breach; it’s an accommodation (giving original offeror the opportunity to accept or reject). Here we don’t have accommodation – we have acceptance w/ breach. 

3. What if when GE received the order it no longer made that type of fuse but had another type that it believed would suit Mastervoice’s needs, which they shipped w/ a note stating that “they’re different – if they’re not suitable we’ll take them back w/o charge.” Is GE now in breach b/c it shipped nonconforming goods? Here we have an accommodation – no breach. §2-206(1)(b) – such a shipment of non-conforming goods does not mean acceptance if the seller seasonably notifies the buyer that the shipment is the seller’s accommodation to the buyer.  This turns into a counter-offer. 

vii. Problem 11 – For yrs, Dreamer wants a particular Rolls Royce. He saw one on lot of Posh Motors. Negotiated and said that before signing anything he would consult his wife. Posh promised to hold the car for him until the next day at noon. When the Dreamers arrived the next morning, the car was gone. Posh had made a better deal w/ another buyer. Do Dreamers have a good c/a? §2-205. Does §1-103 help?

viii. Review from Contract Law –  Bilateral or Unilateral K (return promise/return promise to perform or actual performance) 

1. Not clear if acceptance is by promise or performance? Offeree chooses.

a. Shipment of Goods construed as acceptance § 2-206(1)(b)

b. Accommodation shipment (of non-conforming goods) § 2-206(1)(b) – seller makes counter-offer and is not accepting

2. Offer made in jest is not valid

3. Preliminary negotiations – soliciting bids is not an offer (auctions § 2-328)

4. Distinguishing an Offer from a Preliminary Negotiation

a. Words used in the communication show intent

b. Whether significant terms are omitted

c. If it’s not specifically directed at particular person 

i. Advertisements are not offers, unless they’re very specific (show commitment)

d. Relationship of the parties

e. Common practices or trade usage

5. Time & Method of acceptance (if not specified then a reasonable time & method).

6. §2-205 Firm Offer – no need for consideration

a. Offeror must be a merchant

b. Offer must be in writing signed by offeror

c. Terms give assurance that it will remain open

d. For a reasonable time, not to exceed 3 months.

i. If more than 3 months then consideration may be required

e. If assurance terms supplied by offeree, must be signed by offeror 

b. The Battle of the Forms – arises from 2 sources:

i. The business practice of negotiating deals orally and then exchanging printed forms that no one reads until a dispute arises, and

ii. The complexities of §2-207 and its comments.

iii. §2-207 Additional terms in Acceptance or Confirmation – 

1. A definite and seasonable expression of acceptance or a written confirmation which is sent w/in a reasonable time operates as an acceptance, even if its terms state different ideas from what was agreed or offered, unless acceptance is conditional on the additional or different terms.

2. The additional terms are to be construed as proposals for addition to the K. B/w merchants such terms become part of the K unless:

a. the offer expressly limits acceptance to the terms in the offer;

b. they materially alter it; or

c. Notification of objection to them has already been given or is given w/in a reasonable time after notice of them is received.

3. Conduct by both parties which recognizes the existence of K is sufficient to establish a K for sale, even w/o writing. Parol evidence may be introduced to rebut this.

iv. Cts use the last part of §2-207 as a proviso clause. Essentially the clause acts as a railroad switch. If it is not used as part of the accepting form, then the purported acceptance does create a K, and the parties are directed to subsection (2) to determine its terms. If the proviso is put into the accepting document, the exchange of forms does not create a K, and the parties are directed to subsection (3) to see what results from their dealings. The presence or absence of the proviso shunts the parties into either subsection (2) or (3), but never both.

v. §2-206(1) – deals w/ unilateral and bilateral exchanges.

vi. C/L mirror image rule – required the offer to be the exact same as the acceptance. The UCC expressly rejects this concept.

vii. Problem 12 – Alibaba sold carpets to Magic 55 times – same process – after each oral order was placed, the credit dep’t was consulted to determine if Magic was paid up. If ok, the order dep’t typed order on its printed acknowledgment forms, which had printed conspicuously on its face boilerplate language. On the reverse side provisions, seller disclaimed all warranties, express of implied. Each form was signed by Alibaba employee and mailed to Magic. Shortly thereafter, carpet was shipped. The 56th shipment was non-conforming. Magic sued for breach of warranty. Alibaba replied that its form disclaimed all warranties. 

1. Was a K formed b/w Magic and Alibaba? §2-207(1)

2. Was the disclaimer of warranties part of the K? §2-207(2)

viii. Problem 13 – Demolishing Co made a formal written offer to sell used bricks to Kings HorsesHorHorse, stating the quantity (2½ tons), the price ($22K), and a delivery date of June 15. Kings accepted, enclosed $22K check and changed delivery date to July 20. What results? §2-207(3), §2-309, and case w/ good discussion on knock-out rule.

ix. Diamond Fruit Growers v. Krack Corp (1986) – Facts: Krack and Metal Matic disputed the efffectiveness of a disclaimer of consequential damages that Metal Matci included on order acknowledgment forms. Held: Under §2-207, when the offeree conditions its acceptance on assent to additional terms, the offeror must give specific assent, or the provisions of §2-207(3) will supply the terms of the K. §2-207 replaces the last shot doctrine of C/L. Under that doctrine, the terms contained in the last form to which no objection is made control the K. Under §2-207, the terms on which the parties disagree drop out, and the UCC supplies the missing terms. If the offferor fails to give specific assent to a different term in the offeree’s form, that term is eliminated. Metal Matic’s acknowledgment form contained a consequential damages disclaimer not contained on Krack’s P.O. Although Krack accepted delivery of the tubing, this was not sufficient to show that Krack assented to the different term. Therefore, the disclaimer was ineffective, and UCC supplies the K’s warranty terms. UCC allows for consequential damages unless disclaimed, so Krack is entitled to those damages since the disclaimer was ineffective.

1. Note: Decision is in accord w/ the White & Summer viewpoint. They acknowledge that when §2-207(3) supplies the K’s terms, it often works to the disadvantage of the seller b/c sellers typically desire to limit their liability when the UCC seeks to hold them liable.

x. Problem 14 – Would clause in seller’s acknowledgment to buyer’s order form be a material alteration under §2-207(2)(b): “Any disputes concerning this K shall be subject to binding arbitration”? 

1. If clause were an acknowledgment of an int’l sale of goods (CISG) would it be valid? 

xi. Bayway Refining Co. v. Oxygenated Marketing & Trading (2000) – Facts: Π sold to Δ a petroleum product, and, as required by federal law, paid as excise tax onthe transaction. Π’s acceptance confirmation incorporated by reference the company’s general terms and conditions, which included a provision that shifted responsibility of any excise taxes in a transaction to the buyer. Δ did not object to the acceptance and accepted delivery. Π demanded payment of the excise tax in addition to the purchase price. Δ argued it had not agreed to make the tax payment and refused to pay it. Π sued for breach of K. Held: In a “battle of the forms” case, the party opposing the inclusion of an additional term bears the burden of proving that the term works a material alteration of the K. Π’s confirming fax was effective to form a K even though it referenced additional terms, such as the Tax Clause. Under the UCC, the Tax clause is a proposal for an addition to the K, and (as b/w 2 merchants) is presumed to become part of the K unless one of 3 exceptions applies. Here, Δ invokes the “material alteration” exception. B/c the general provision provides that the additional term becomes part of the K, it is a presumption of the intent of the contracting parties. To implement that presumption, the burden of proving the materiality of the alteration must fall on the party that opposes inclusion. Here, Δ has failed to carry that burden. A material alteration is one that would “result in surprise or hardship if incorporated w/o express awareness by the other party.” Certain terms are deemed material per se. Here, the tax clause is not per se material b/c it does not provide for open-ended tax liability, but merely allocates responsibility for a tax payable on one specific transaction; it is limited, discrete, and the subject of no special protection. Therefore, Δ must provide that the Tax Cl resulted in objective surprise or hardship. Δ established that it was objectively surprised – company truly felt ambushed – but it failed to show that a reasonable petroleum merchant would have been surprised by the Tax Cl. Moreover, Π introduced evidence that the Tax cl reflected custom and practice in the petroleum industry. Δ challenged this evidence. A review of the evidence shows that shifting tax liability to a buyer is the custom and practice in the petroleum industry. Expert opinions and other Ks from the industry support that conclusion, as does common sense, b/c it is the buyer who controls whether any tax liability will be incurred in a transaction, since it is w/in buyer’s control as to whether it will be registered for a tax exemption. B/c allocating tax liability to the buyer is custom and practice Δ could not objectively be surprised by the incorporation of the Tax clause. As to hardship, Δ failed to raise a genuine issue of material fact. Its only evidence on this was that it is a small business that would suffer a loss it cannot afford by having to shoulder the tax liability. This does not amt to hardship. Typically, hardship comes about from an additional K term that creates open-ended or prolonged liability. Here, any loss that the Tax cl imposed on Δ would be limited, routine, and self-inflicted (b/c Δ could have avoided the liability by registering for the exemption). To test whether a term is a surprise, the court will look at the objective and subjective.  Objective – what did the party know.  Subjective – what the party should have known through usage of the trade.  

1. Note: This case should serve as a warning to merchants to carefully read the boilerplate on standard preprinted P.O. and acknowledgment forms they receive. Had Δ read Π’s acceptance fax, it could at the very least have requested and reviewed Π’s General Terms and Conditions and could have objected to Π’s acceptance or to the incorporation of the Terms and Conditions if it so chose.

xii. Problem 15 – April 25, Mart send P.O. for 100 tables to Ersatz, stating in addition to boilerplate: “Buyer objects in advance to any terms proposed by seller that differ in any way from terms of this P.O.” Ersatz received order, and on May 3 sent back its own acknowledgment form disclaiming all warranties and stating “This is not an acceptance unless buyer assents to all changes made by this form.” Neither party read these details. May 6, Ersatz shipped tables. 

1. Is there a K? §2-207(3)

2. Did Ersatz make a warranty as to the condition of the tables? §2-314.

3. On May 3 was there a K?

xiii. Leonard Pevar Co. v. Evans Products Co (1981) – Facts: When plywood delivered by Δ to Π proved unacceptablee, Π filed suit for an alleged breach of express and implied warranties which Δ denied, claiming that its acknowledgment of Π’s confirmatory memorandum expressly disclaimed any warranties and limited its liability in its K w/ Π. Held: Where an oral agreement has been reached, followed by one or both of the parties sending formal memorandum embodying the terms agreed upon and adding terms not discussed, the additional terms will become part of the agreement unless they materially alter it. This rule is embodied in §2-207 and was intended to eliminate the mirror rule of C/L, under which the terms of an acceptance or confirmation were required to be identical to the terms of the offer or oral agreement. Π’s written P.O. constituted a confirmatory memorandum, and Δ’s acknowledgment did not expressly deny the existence of the purported K but merely asserted additional terms. Generally, disclaimers of warranties and limits on liability “materially alter” the agreement. However, the question of material alteration rests upon the facts of each case. Here, the parties’ conduct indicated that they recognized the existence of a K. If this ct finds after trial that Π and Δ did not enter into an oral agreement, then §2-207(3) will apply. The terms of the K will include those terms to which Π’s P.O. and Δ’s acknowledgment agree. For those terms where the writings do not agree, the standardized “gap fillers” provisions of Art 2 will provide the terms of the K.  The UCC rejects the last shot rule.  In this case, the buyer would win no matter if there was an oral contract or if there was no contract…..the UCC would provide gap fillers with regard to the warranty, and the warranty would be allowed.  

xiv. Klocek v. Gateway Inc (2000) – Facts: Π purchased a computer from Δ, which included a copy of its Standard Terms & Conditions Agreement w/ the computer. The Standard Terms provide that they would be accepted by the purchaser if the computer was kept beyond 5 days and also provided for the arbitration of any claims arising from the agreement. Π sued Δ for breach of K and warranty. Δ moved to dismiss, asserting that the claims had to be arbitrated. Held: Terms shipped w/ a computer do not become part of the sales K where the vendor does not expressly make its acceptance conditional on the buyer’s assent to the additional shipped  terms and where the buyer does not expressly agree to the terms. Δ bears initial burden of showing that it is entitled to arbitration – it must show that an enforceable agreement to arbitrate exists. The fact that Π paid for and received a computer is evidence of a K for the sale. Here, the issue is whether terms received w/ a product become part of the parties’ agreements. Cts are split – seems to depend on whether the ct finds that the parties formed their K before or after the vendor communicated its terms to the purchaser. §2-207 applies to acceptance or written confirmation. In typical consumer transactions, it is the purchaser who is the offeror, and the vendor is the offeree. Here, Δ has provided no evidence that would support a finding that it was the offeror – and therefore could propose limitations on the kind of conduct that constituted acceptance. Instead, the ct assumes that Π offered to purchase the computer and that Δ accepted Π’s offer. Under §2-207, the Standard Terms are either an expression of acceptance or written confirmation. As an expression of acceptance, they would constitute a counteroffer only if Δ expressly made its acceptance conditional on Π’s assent to the additional or different terms, but here Δ has not shown that its mere shipment of the Terms w/ the computer communicated to Π that the sale was conditioned on his acceptance of the Terms. B/c Π was not a merchant, any additional or different terms contained in the Terms did not become part of the parties’ agreement unless Π expressly agreed to them. It provided no evidence that it informed Π of the 5-day review-and-return period as a condition of the sales transaction, or that the parties contemplated additional terms to the agreement. The fact that Π kept the computer past 5 days was insufficient to demonstrate that he expressly agreed to the Terms. Therefore, Δ has not shown that Π agreed to the arbitration provision, and its motion to dismiss is overruled. 

WARRANTIES

VIII. The Warranty of Title

a. §2-312 Warranty of Title; buyer’s obligation against infringement –

i. (1) There is in a K for sale a warranty by the seller that 

1. (a) the title conveyed shall be good, and its transfer rightful; and

2. (b) the goods shall be delivered free from any security interest or other lien or encumbrance of which the buyer at the time of contracting has no knowledge.

ii. (2) A warranty under (1) will be excluded or modified only by specific language or by circumstances which give the buyer reason to know that the person selling does not claim title in himself or that he is selling only with a 3rd party interest in the good. 

iii. (3) Merchants – automatically attaches to a sale of goods.

b. Problem 16 – Ed stole Mabel’s car in Phoenix, drove it to Vegas and sold it there for $500 to Used Cars lot, which somehow got a Nevada certificate of title for it showing it had clean title. Car was then sold for $2K to bona fide purchaser. BFP1 drove it for a month and sold it to Sam another BFP2 for $1,900. He drove it for a week before Nevada Cops impounded it and returned it to Mabel. BFP2 sued BFP1 for breach of warranty of good title.

i. BFP1 argues that he thought he had good title, so no breach. 

ii. BFP1 argues he did have good title, and so no breach

1. State of mind of the purchaser is irrelevant in a warranty of title UCC analysis.

a. §2-312 – conveyed title should always be good.

b. §2-403(1) – only can acquire the title that the transferor has prior to the sale.

2. Be sure to look at the entire chain of title.

iii. Would (ii) change if Ed had bought the car from Mabel w/ a bad check? §2-403(1)(b) – in this case there is voidable title, but an interest in a voidable title can be transferred. Incorporate within this that the person paying with the bad check must be a “good faith” purchaser (in that, no intent to defraud)….”for value”’ there is power to transfer title, that at least satisfies the initial inquiry surrounding warranty of title.

iv. Does the law give any relief to BFP1? §2-607(5)(a) vouching in. Where the buyer is sued for breach of a warranty; he may give his seller written notice of the litigation. If the notice states that the seller may come in and defend (subrogate) and that if the seller does not do so he will be bound in any action against him by his buyer by any determination of fact common to the two litigations, then unless the seller after seasonable receipt of the notice does come in and defend he is so bound.

c. Problem 17 – Before impounding Mabel’s car, Cops accidentally impounded Boss’ car. To retrieve the car, Boss hired attorney who billed him $400. Boss forwarded the bill to Croupier Motors along w/ letter to the effect that title problems were the seller’s headache per §2-312. Should Croupier pay attorney’s bill? No, seller is not responsible for attorney’s fees under §2-312 warranty of title. See cmt 1. However, if seller was on notice of a “cloud” surrounding the purchase/sale, they may be responsible for the costs of litigation  (i.e. if seller has notice of the problem, they should quiet title).

d. Problem 18 – Sales K clause “Product is sold ‘AS IS’ and seller makes no warranties, express or implied, as part of this sale”  Express language is needed in K that disclaims warranty of title. General language will not rid the K of this warranty. According to §2-316(2) & (3)  can disclaim implied warranties w/o very specific language. However, §2-312 requires explicit language disclaiming any express warranties (for e.g., “no warranty of title”). 

i. Repossession Motors sold a car on credit to customer who returned it after failing to make 1st payment. It then had an Art 9 type resale. Does resale buyer get benefit of §2-312 warranty? Yes. Seller was engaged in business of selling cars. Thus, buyer would have no reason to think otherwise and should be protected under the warranty. Warranty of title is created at repossession sale. See §2-312 cmt 5. Assumption made in cmt 5 is that there is no warranty of title. For e.g., look to a sheriff’s sale. This is a C/L Rule. However, there are new proposed rules which indicate a change in cmt 5, specifically in foreclosure sales, warranties of title will exist. In essence, these sales are out of the ordinary commercial course so there is no warranty of title normally, however, w/ foreclosure sales, warranty continues.

ii. Ted walked into men’s room of bus depot and was offered expensive watch at a bargain from stranger. He bought the watch. Is there a warranty of title here?  No warranty of title regarding the watch at bus stop. It’s not normal that there is a seller in these circumstances. Usage of trade means custom w/in industry. The 2 ways are by specifically stating OR you sell under circumstances which give buyer reason to know. We punish these types of buyers that buy under circumstances that put you on notice that they’re buying stolen goods. See §1-205(2). 

e. Entrusting §2-403 – Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer good title. The subsequent sale transfers title to that buyer b/c you’ve entrusted it to a merchant who holds inventory of that kind. These circumstances lead the buyer to believe that he’s buying out of the seller’s inventory. Protect the bona fide purchaser (§1-201(9) BOCB).

f. Warranty of Title includes: 

i. No security interests (or other liens) on the goods other than those of which the buyer knows, and 

ii. A warranty given by merchant sellers against claims based on patent infringement or the like.

iii. If the buyer furnishes specifications to the seller, the buyer automatically makes a warranty to the seller that protects the seller from infringement claims. This is the only time in the UCC that the buyer is the warrantor through and through.

IX. Warranties of Quality – 2 Types: Express and Implied

a. 2 things about warranties:

i. Representation of Quality – something specific about the goods that you can describe.

ii. Indemnification – being able to remedy.

1. Note: one w/o the other is meaningless!

b. Express Warranties – arises when seller does something affirmative to create buyer expectations about the characteristics or performance of the goods. Typically this means that seller will make oral or written representations about the product in ads, a verbal sales pitch or a written K. These representations must have some substance to them to rise to the dignity of an express warranty.  Specifically:

i. they must relate to the goods and

ii. Become part of the basis of the bargain. 

1. Note: Cts have adopted this test  “A statement goes to the basis of the bargain if its natural tendency is to induce the buyer to purchase.” If the statement has any substance so that it might have played some part in buyer’s decision to buy, the burden is on seller to prove that buyer did not rely. If seller cannot meet this burden, buyer has the benefit of an express warranty.

iii. §2-313 Express Warranties by affirmation, promise, description, sample – 

1. Express warranties by seller are created as follows:

a. Any affirmation of fact or promise made by seller to buyer which relates to the goods and becomes part of the basis of the bargain.

b. Any description of the goods which is part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

c. Any sample or model which is part of the basis of the bargain, creates an express warranty that the remainder of the goods shall conform.

iv. Note: What is meant by becoming part of the “basis of the bargain” – if the description, sample or affirmation was made by the seller, there is an express warranty.

v. Problem 19 – Salesman told lady that car was in “A-1 shape.” She bought it, it broke down the next day. Was this oral statement mere puffing? The key is that when you hear certain phrases they set up certain expectations. Puffing a good’s worth is an express warranty. However, this is going to be an extremely fact sensitive inquiry that will change depending on buyer’s knowledge of seller. My saying that my car is in A-1 shape can mean just about anything. Unless A-1 is pegged to a standard then it’s nothing more than opinion. Is it an easier case if seller tells buyer that the used car is in “mint condition?” Yes b/c mint condition has a meaning to most people – means like new, whereas we really can’t describe what “A-1” means.

1. Salesman told farmer that chickens were scruffy b/c they were half-feed but once full-feed they would “bloom out, straighten up, fly right, and do a good job.” Farmer bought them, 2 months later they died. Farmer sued for breach of express warranty. Is he right? Yes b/c seller told him that if farmer full-feeds them they will be of a certain quality – this is an express warranty. Is this a question of law or fact? Fact – look at the context. 

a. Note: As a seller, you’re much better off w/ vagueness.

2. Salesman told Portia, 3L, “this is a great car” & “you’re going to love it.” It broke down and she grew to hate it. Does she have a c/a? No; very vague seems like mere puffery/opinion.

3. Salesman told Portia car was “mechanically in perfect condition.” However, skeptical Portia before buying took it to her own mechanic who said it was fine. Car broke down a few days later; she sued on the express warranty. What defense will car dealership raise? She can’t sue based on express warranty as to the mechanical statement b/c she had her own mechanic inspect and okay it. 

vi. Problem 20 – Salesman told couple wallpaper was the finest, so easy to put up and that some celebrity had it in her home. The paper was very stiff, hard to work w/ and made their dining room look terrible. They also discovered that celebrity lived in a hotel, not a home. Upon complaining they were told by the store that the paper needs a special paste and that this paper was an inferior brand the store carried. Couple told attorney that they signed K w/o reading it and that the celebrity statement was made after signing K. Look at context of transaction.

1. Which of salesman’s representations amt to express warranties?

a. Finest  Express warranty w/in the context of this transaction (it’s clearly not the finest).

b. Gone up easily  Express warranty; they never put wallpaper up before.

c. Can be put on w/ any paste  Affirmation of fact – express warranty.

d. Dries immediately  Affirmation of fact – express warranty.

e. Would look wonderful  Opinion.

f. Was used by celebrity  Affirmation of fact – express warranty.

g. Any other express warranties? Under §2-313, you can have an affirmation of fact, promise, or sale by sample or model. For a sample, this means that the statement of fact says that this will be the same as others. For a model – this one will be the same exact as others. SO if there’s any deviation then it’s a breach of the warranty – here the pattern was picked out of a book but it turned out to be dark, dull pattern – didn’t look like the one in the book. A sale by sample creates an express warranty so long as the sample was a basis of the bargain underlying the K, and the individual presenting the sample was the seller who was a merchant in goods of that kind.

2. Is celebrity statement part of the basis of the bargain, arising as it did after the K was signed? Assuming we buy this statement and we relied on it then it can become part of the agreement 

a. §2-313 cmt 7 – the precise time when words of description or affirmation are made or samples are shown is not material. Key question is whether the language or samples or models are fairly to be regarded as part of the K. If language is used after the closing of the deal (as when buyer when taking delivery asks and receives additional assurance), the warranty becomes a modification, and need not be supported by consideration if it is otherwise reasonable and in order.

vii. Problem 21 – Paul got a color changing wig from Hair Inc. He saw an ad for wigs that don’t change color, decided to look back and saw that Hair Inc had run that same ad before he bought his wig. He sues. Paul confessed that he never saw the ad until a yr after his purchase. Is this admission fatal to his recovery on a theory of express warranty? (Buyer held protected by manufacturer’s warranty on mobile home even though he never received a copy). If ct finds that statements were made it will hold seller to those representations even though there was no specific reliance for public policy reasons. Can’t allow sellers to make these representations and not hold them accountable for them just b/c this one particular buyer did not rely on it – many other buyers may have relied on it.

c. Implied Warranties – these are automatically part of the K unless seller (or the circumstances) does something affirmative to get rid of them. They’re implied as a matter of law. Intention is irrelevant.

i. Merchantability – not given a precise definition in the UCC. Basic idea is that the item must be saleable and conform to the normal expectations of the parties. Seller must be a merchant. Goods delivered under an agreement made by a merchant in a given line of trade must be of a quality comparable to that generally acceptable in that line of trade under the description or other designation of the goods used in the agreement. §2-314 cmt 2.

ii. §2-314 Implied warranty of Merchantability – 

1. Unless excluded or modified under §2-316 (see infra), a warranty that the goods shall be merchantable is implied in a K for their sale if seller is a merchant w/ respect to goods of that kind. Selling food or drink is a sale (if it is to be consumed), 

2. Goods to be merchantable must be at least (minimum requirements) such as 

a. pass w/o objection in the trade under the K description; and 

b. fungible goods, are fair avg. quality; and 

c. Fit for the ordinary purposes for their use; and 

i. Note: This is by far the most important segment of §2-314(2). This is the only warranty that buyer needs.

d. run, quality and quantity; and 

e. adequately contained, packaged and labeled; and

f. Conform to the promise or affirmations of fact made on the container or label.

i. Note: This is not an exhaustive list; other situations may be included as giving rise to the warranty. 

3. Unless excluded by §2-316, other implied warranties may arise from course of dealing or usage of trade. 

iii. Shaffer v. Victoria Station (1978) – Facts: After Π’s hand was permanently injured when the glass containing wine he ordered in Δ’s restaurant broke, Π sought damages for negligence, breach of implied warranty, and strict liability. Held: The serving for value of food or drink to be consumed either on the premises or elsewhere is a sale, and such food and drink must be adequately contained, packaged, and labeled as the agreement may require. §2-314 embodies this rule. The wine could not be served as a drink or consumed w/o an adequate container. The drink sold thus includes the wine and the container, both of which must be fit for the ordinary purpose for which used. Where the container is itself dangerous, the product is sold in a defective condition. The container cannot logically be separated from the contents when the 2 are sold as a unit. Π has stated a c/a under the theories of implied warranty of fitness and strict liability. 

1. Note: To ignore the fact that this allegedly defective glass was never sold would create great uncertainty as to the limits of strict liability. However, in finding that §2-314 controlled here, the ct declared that if the ct of appeals’ predictions as to future lawsuits came to pass, it would deal w/ the situation at that time. 

2. Under Shafer the sale of food or drink is included under §2-314.  This arises with defective soda bottles and the like. This warranty sets up a form of strict liability – it either conforms or it doesn’t. If you get a free sample in restaurant, it sets up a warranty.

iv. Problem 22 – Are cigarettes that cause lung cancer merchantable if used over a period of yrs? Cigarettes are absolutely merchantable if fit for their ordinary purpose; that is, if they’re smoked. If there is common knowledge that they’re addictive then yes they’re merchantable. If seller’s ads stated that the cigarettes were “mild”, would that create an express warranty? People do specifically look for “mild” cigarettes – so yes it’s an express warranty and if it turns out not to be as warranted then you can sue them.

1. Cop sold car to neighbor telling her it was a “good car.” In fact it was falling apart and blew up the 1st time she drove it. Has cop breached the implied warranty of merchantability? Casual one-time sale doesn’t qualify him as a merchant. If the person (cop) is not a merchant, §2-314 does not apply. 

2. Should §2-312 be extended so that the warranty is made by all sellers? §2-314 cmt 4 – although a seller may not be a merchant as to the goods in question, if he states that they’re guaranteed (generally) the provisions of this section may furnish a guide to the content of the resulting warranty. This can in fact create an express warranty of merchantability regardless of the status of the seller. This is in very limited situations as the UCC attempts to protect non-merchants for such warranties. 

v. Problem 23 – Nat swerved car to avoid hitting deer and crashed into tree. Driver door smashed up against him injuring him. Nat sued car manufacturer for breach of warranty of merchantability – should have designed a safer car. Manufacturer’s defense – car was fit for ordinary purpose and Nat misused it. What results? Accidents happen – turns on Foreseeability. Merchantability in this context – when accident occurs – there may be 2 accidents: (1) object hitting the car and (2) object w/in car hitting you. Is this 2nd accident foreseeable? If it is then are these goods merchantable? Answer would most likely be yes; car crash w/ unsafe interior. Factual inquiry.

vi. Daniell v. Ford Motor Co (1984) – Facts: After Π was injured when she locked herself in the trunk of her car while attempting suicide, remaining there for 9 days. She sued Δ based on strict products liability, negligence, and breach of express and implied warranties of merchantability. Held: Where a particular use of the trunk compartment of a car is unforeseeable, the manufacturer has no duty to design an internal release or opening mechanism that might have prevented injury or to warn of the danger of such unforeseeable use. A risk is not foreseeable by a manufacturer where a product is used in a manner which could not reasonably be anticipated by the manufacturer and that use causes injury to a Π. Π’s use of the trunk compartment as a means to attempt suicide was an unforeseeable use as a matter of law. 

1. Note: Would the ct have reached the same result if Π had been accidentally trapped in the trunk? Caraballo thinks yes – same analysis would be applied – Foreseeability test – the merchantability will go to the fact that the trunk needs to be opened from the outside and not the inside. Thus, it’s fit for the ordinary purpose for which the trunk is used. 

vii. §2-315 Implied Warranty: Fitness for a particular purpose – Where seller at the time of contracting has reason to know any particular purpose for which the goods are required and that buyer is relying on sellers skill or judgment to select or furnish the goods, there is unless excluded or modified (subject to §2-316, infra) an implied warranty that the goods shall be fit for such purpose. 

1. Problem 24 – Chris saw an A-1 Hotblast Heater advertised and bought it from his buddy Inigo, who helped him build the recreation room in the basement. When heater arrived it worked perfectly, but it did not have the capacity to heat the room. May Chris sue Inigo for breach of either §2-314 or §2-315? Can’t sue him under §2-314 b/c it works so no breach. §2-315 – seller needs to know the buyer’s needs and that buyer is relying on seller to provide the appropriate goods. He went in and asked for a specific heater so how can he then say that he relied on the seller. However, we have a seller w/ a lot of knowledge of the goods and about the room – is there a duty that gets placed on the seller b/c of this knowledge? Probably not. Buyer has to make it clear that he’s relying on the seller. Can’t sue b/c he went to store and told seller what specific model he wanted. 

a. §2-315 cmt 5 – Elimination of the “patent or other trade name” exception  if buyer himself is insisting on a particular brand he is not relying on seller’s skill and judgment and so no warranty results.

b. §2-315 cmt 2 – “Particular Purpose” differs from the ordinary purpose for which goods are used, in that it envisages a specific use by buyer which is peculiar to the nature of his business whereas the ordinary purposes for which goods are used are those envisaged in the concept of merchantability and go to uses which are customarily made of the goods in question (i.e. shoes designed solely for climbing mountains).

i. Note: In order to say that buyer relied on seller to provide the appropriate goods, §2-315 requires that buyer place seller on notice that the goods are being purchased for a very specific purpose. 

2. Problem 25 – Harold bought a can of mixed paint – ran out of paint half-way through painting his dining room – went back to store for more. When he finished painting he noticed (1) the dried paint gave off an offensive odor, and (2) paint for the 2nd can did not match the 1st. What c/a’s does he have? (1) Offensive odor may not be enough; paint is supposed to smell strong. (2) There’s a breach as to the 2nd paint b/c buyer did rely on seller for the matching paint. Look to all facts surrounding both.

3. Problem 26 – Don cracked his new $2K dentures when he bit into olive at the Martini Club. Is there a c/a under either §2-314 or §2-315? Is there a fitness claim? You don’t expect foreign objects in an olive, a pit is not a foreign object, but you have the reasonable expectation that the olive will be pitless when served in a martini. The reasonable expectation most people have when they order a martini is that they can bite into the olive w/o having to worry about the pit.

a. Note: Cts faced w/ harmful substances in food are split – those that deny liability if the object is a natural substance, as opposed to a foreign object, and those that permit recovery even where consumer is injured by a natural substance as long as the biter’s “reasonable expectation” is that it would have been removed. 

4. Webster v. Blue Ship Tea Room (1964) – Facts: After a fish bone became lodged in Π’s esophagus while she was eating a bowl of fish chowder at Δ’s restaurant, she sued for breach of implied warranty of food served in restaurant. Held: The possible presence of fish bones in fish chowder is so well known that it can be reasonably anticipated and guarded against by anyone eating such fish chowder, thus precluding a breach of implied warranty under the UCC. Sometimes the parties must look to customs of the surrounding area to determine if there exists an implied warranty. Ct looked to the history of clam chowder and whether using community standards the chowder might have bones in it. Can always look to the reasonable expectations of the buyer (i.e. had it been a canned chowder, there would’ve been a stronger case for Π).

a. Would the reasonable expectation of someone from South Dakota be different from someone from New England? Yes; someone from South Dakota could reasonably expect that fish chowder would have bones. 

b. Would it be the same if he had purchased a can of fish chowder and encountered the bone? You don’t expect the bones in the can; you expect them to grind the bones down for canning.

5. Problem 27 – Carry bought hair dye that had alcohol to which she was allergic – she suffered considerable burn damage to her scalp and ears. She sued Manufacturer whose defense was that 0.5% of the population had this allergic reaction. Is this a good defense? It might be a good defense b/c only 0.5% of population suffers from this allergic reaction. It’s a tough question. Caraballo doesn’t know the answer. In regard to an individual’s allergies, ct has read into the UCC a duty for consumer to read the ingredients of products purchased. However, if not listed, a fitness claim will arise.

d. Warranty Disclaimers and Limitations 

i. §2-316 – Exclusion or modification of warranties – 

1. Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent w/ each other; but subject to the provisions of this Art on parol or extrinsic evidence negation or limitation is inoperative to the extent that such construction is unreasonable. 

2. Subject to (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for e.g., “there are no warranties which extend beyond the description on the face hereof.” 

3. Notwithstanding (2) 

a. unless the circumstances indicate otherwise, all implied warranties are excluded by “as is”, “w/ all faults” or other language which is commonly understood calls to buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty; and

b. when buyer, before entering into K has examined the goods or the sample or model as fully as he desired or refused to do the same, there is no implied warranty w/ regard to defects which an examination ought in the circumstances to have revealed to him; and

c. An implied warranty can be excluded or modified through course of dealing, course of performance or trade usage. 

4. Remedies for breach of warranty can be limited in accordance w/ §§ 2-718, 2-719.

ii. Disclaiming Express Warranties – §2-316 – the proper way to avoid liability for an express warranty is to NOT make it in the first place. Express warranties can only be made by a seller’s affirmative action. Implied warranties are statutory in nature. There is less unfairness in their destruction as long as the seller or the circumstances alert the buyer to the disclaimer. The UCC permits seller to give a warranty to buyer but limits the scope of the liability §§2-316(4), 2-719.

1. Bell Sports v. Yarusso (2000) – Facts: Although he was wearing a helmet made by Δ, Π became a quadriplegic after he landed on his head when his off-road motorcycle hit a bump and catapulted him. Π claimed that the helmet’s design was defective and alleged negligence, breach of express warranties, and breach of an implied warranty of merchantability. Held: (1) An express warranty that arises from textual representations that are not labeled as such may not be disclaimed under §2-313. (2) A finding of breach of express warranty is not inconsistent w/ a finding of no negligence. (1) UCC’s warranty provisions are intended to be liberally construed and applied in favor of a buyer of goods. Formal wording is not necessary to create a warranty, and a seller does not have to express any specific intention to create one. Any efforts to disclaim express warranties are ineffective. Even though the manual contained disclaimers warning that use of helmet could not prevent all injuries, such disclaimers are ineffective to disclaim the express warranties. Evidence that the helmet could have been designed to reduce certain neck injuries also provided a sufficient factual predicate for submitting the implied warranty claim to the jury. (2) A claim for breach of warranty is distinct from a negligence claim b/c the latter focuses on the manufacturer’s conduct, whereas a warranty claim focuses on the product itself. Therefore, there is no inconsistency b/w the jury’s verdict negating negligence but finding a breach of warranty.

a. Note: This case demonstrates the difficulty of disclaiming any express warranties, even when they are mere statements of fact that serve to create buyer expectations or interest. Accordingly, a seller must carefully weigh the benefits of such statements (e.g., in ads) against the potential exposure to liability they can entail.

2. Problem 28 – Salesman told Portia car would give her “b/w 30 and 35 miles to the gallons in the city and 40 to 45 on the highway.” Delighted she bought it, but it gave her at best 27 MPG. She threatened lawsuit, and dealership pointed to 3 clauses in K she had signed to avoid liability. K said nothing about MPG of gas. 

a. “This is the entire K, and there are no other matters agreed to by the parties that are not contained herein.” Here, we have an express warranty made verbally, and we have a merger clause (“everything agreed to is in this writing”). We might argue that this is a misrepresentation of fraud and ct might allow evidence of the express warranty to be brought in. PEV presents a problem when you have a writing that doesn’t make reference to the express warranty. Ct will ask: Is this the kind of term that if the parties had agreed to would certainly have been included in the writing. Some cts say that if there’s a merger clause then that’s it – the express warranty doesn’t come in. Some cts disregard the merger clause (akin to fraud analysis) and allow evidence to come in for jury to evaluate.

b. “There are no other express or implied warranties except those contained herein.”  Once you allow the evidence in, §2-316 states that whenever possible ct needs to read the disclaimer and the express warranty as consistent w/ each other, if this can’t be done then the express warranty wins out. How about for disclaimer vs. implied warranty – have to specifically mention the word “merchantability” in order to disclaim it. Here, there’s no mention of the word “merchantability” so this warranty does not get disclaimed.

c. “No salesperson has the authority to give express warranties other than those contained herein.”  Conspicuous is the key to all of this. If a principal puts an agents in a position to give apparent authority, then principal is not going to easily be able to dispute this authority. Must ask – Is this the kind of statement that could be made by someone put in this position? If yes, then the clause has no effect. So, in effect, that language can protect the principal but if the agent is acting as if he had authority and makes statements of the kind that someone in that position would make then the clause is not enforceable.

i. §2-316 cmt 2 – seller is protected against false allegations of oral warranties by its provisions on parol and extrinsic evidence and against unauthorized representations by the customary “lack of authority” clauses. This Art treats the limitation or avoidance of consequential damages as a matter of limiting remedies for breach, separate from the matter of creation of liability under a warranty. If no warranty exists, there is no problem of limiting remedies for breach of warranty. 

iii. Disclaiming Implied Warranties

1. Cate v. Dover Corp (1990) – Facts: Π purchased lifts manufactured by Δ which came w/ a warranty which disclaimed the implied warranty of merchantability. Held: A disclaimer of the implied warranty of merchantability is ineffective unless it is conspicuous or the party has actual knowledge of the disclaimer. A clause is conspicuous when it is written so that a reasonable person against whom it will operate should have noticed it. Contrasting typefaces or colors are evidence that a clause is conspicuous. Although a disclaimer is not conspicuous, it will be effective if the party has actual knowledge of it at the time of purchase. Δ’s disclaimer clause was contained w/in a section outlining the terms of the warranty and was not in different typeface or color. Therefore, it failed to alert a reasonable person that an exclusion was intended. Although Π admitted to reading the warranty, the evidence did not establish that he understood the limitation which would constitute actual knowledge of the disclaimer. Thus, Δ’s disclaimer was ineffective. Concurrence: The implied warranty of merchantability is designed to protect consumers who don’t read limitations or understand the effect of disclaimers. Therefore, disclaimers should be prohibited by the state legislature. Dissent: The statute allowing disclaimers requires conspicuousness and does not provide for an actual knowledge exception, which should be irrelevant to the determination. 

a. Note: Disclaimer was not conspicuous, but buyer had knowledge of it. Ct says it MUST be CONSPICUOUS to a reasonable person. Knowledge is irrelevant. 

b. Seller must use the term “merchantability” w/in the context of an oral warranty.

2. Problem 29 – Statement buried in fine print of used car purchase K states “There are no express or implied warranties that are part of this sale. Implied warranty disclaimers (i.e. “as is”) must be conspicuous in K – cannot be hidden in boilerplate. Express warranties can only be disclaimed through express statements surrounding the specific warranty.

a. Are the implied warranties effectively disclaimed? No.

i. How would you re-draft it? To be valid you must specifically mention the word “merchantability.” The fact that it’s a disclaimer must be conspicuous and the word “merchantability” must be in that document.

ii. Is it alright to put the disclaimer in a clause labeled Warranty? It’s okay, but it needs to be CONSPICUOUS. Some state statutes ask that the disclaimer be bold in different color, of a certain size, or highlighted, etc.

iii. Can car dealer win by arguing that usage of trade permits the burial of warranty disclaimers in fine print? If it’s clearly usage of trade then it goes to the actual knowledge of the buyer – depends on the context.

b. The words AS IS are largely written w/ soap across windshield of used car. §2-316(3)(a). Is this effective to disclaim implied warranties? Yes. Express warranties? No b/c disclaimer and express warranty are inconsistent w/ each other. If you see the words “AS IS” in big letters – you suspect there might be something wrong – this is another way of saying there’s no warranty. In this context you don’t have to use the word “merchantability” – “AS IS” means w/ all faults. Must the “AS IS” be conspicuous? Yes (policy reasons).

c. Car salesman asks buyer “would you like to examine the car?” and buyer in a hurry says “No.” Effective disclaimer? No b/c there has to be a demand by the seller – strong language that asks the buyer to conduct an inspection. You need (1) demand by seller, and (2) had buyer taken up the demand, he could have noticed certain defects. This combo is enough to disclaim implied warranties.

i. §2-316(3)(b) cmt 8 – in order to bring the transaction w/in the scope of “refused to examine,” it’s not sufficient that the goods are available for inspection. There must in addition be a demand by seller that buyer examine the goods fully. Seller by the demand puts buyer on notice that he is assuming the risk of defects which the examination ought to reveal. The particular buyer’s skill and the normal method of examining goods in the circumstances determine what defects are excluded by the examination.

d. Ted who bought expensive watch from stranger in bathroom has no warranty of title. However, warranty of quality is a separate question. Are there implied warranties in this sale? There’s no implied warranty of title. However, warranty of quality is different. In the context of merchantability, these circumstances are as effective as an “AS IS” clause – sufficient to put buyer on notice that seller is not warranting the goods. §2-316(3)(c).

3. Problem 30 – Joe bought car relying on seller’s extravagant claims about the car’s superior qualities. He signed P.O. on Aug 1; car was delivered 2 weeks later. In glove compartment he found warranty booklet, which was very limited in coverage. Is he bound by this? What argument can he make? Disclaiming language has to be part of offer and acceptance to be effective. Here, it’s 2 weeks later. If you can show proof that he never agreed to this disclaimer then it would be ineffective. §2-313 cmt 7 and §2-209.

Are the extravagant claims puffing?

What about the reliance? Maybe this was some type of warranty, he would have truly relied upon this claims. ∆ would say this is puffing and was not reasonable. 

Should ask  if he signed a contract – now 

Bowdoin v. Showell Growers (1987) – Facts: While cleaning out their chicken house and chicken coop pallets w/ a spray rig lent them by Δ, w/ whom the Π contracted as chicken raisers, Π suffered severe injuries when the spray rig malfunctioned. Held: A manufacturer may disclaim the implied warranties of merchantability and fitness provided that the disclaimer is in writing, is conspicuous, and is part of the parties’ bargain. The “basis of the bargain” rule protects purchasers from unexpected and coercive disclaimers. However, Δ purchased the spray rig at least 2 weeks before it was delivered, and the instruction manual delivered w/ the spray rig was never brought to Δ’s attention. Such a post-sale disclaimer is ineffective. By definition, a disclaimer that appears for the 1st time after the sale in a manual supplied by the seller is not a part of the basis of the bargain and therefore is not binding on the buyer. Decisions of other cts construing §2-316 have also concluded that a post-sale disclaimer is not effective. 

Note: To be effective, a disclaimer must be conspicuous before the sale, for only then will the law presume that it was part of the bargain. However, whether or not a post-sale disclaimer is conspicuous is immaterial. By definition, a post-sale disclaimer is not conspicuous in the full sense of that term b/c the reasonable person against whom it is intended to operate could not have noticed it before the consummation of the transaction. A post-sale disclaimer is therefore not effective merely b/c it was otherwise conspicuous.

4. Rinaldi v. Iomega Corp (1999) – Facts: Π, as a class, purchased “Zip drives” from Δ that were allegedly defective and caused irreperable damage to computer data. They sued for breach of warranty of merchantiability, negligence, fraud, and negligent failure to warn. Δ moved to dismiss the breach of warranty claim b/c its disclaimer, shipped w/ the drive, disclaimed all liability. Held: A disclaimer of the warranty of merchantability that is otherwise conspicuous and that is contained inside the packaging of a product is sufficiently conspicuous to be effective. Here, the sale of the Zip drives were not consummated until after each Π had a chance to inspect and then to reject or accept the drive w/ the additional terms that were enclosed along w/ it. The commercial practicalities of modern retail purchasing make it “eminently reasonable” for sellers to place disclaimers insider their products’ packaging, and for buyers to reject the K terms if they so choose. Therefore, the disclaimer physically placed inside the Zip drive packing was conspicuous, and Δ’s motion to dismiss is granted.

a. Note: Other cts have held that to be effective, a disclaimer must be conspicuous before the sale. Those cts would hold that by definition a post-sale disclaimer could not be conspicuous b/c buyer could not have noticed it before consummation of the transaction. It seems the ct here is implying that the sale transaction is not complete until buyer has had a chance to review the additional terms that are inside the packaging and has either rejected or accepted them by either using the product or returning it.

iv. Limitations on the Warranty – sometimes a seller is willing to give a warranty to buyer, but wants in some way to limit the scope of the liability that a breach creates. The code permits such limitation, but puts various restrictions on its use. 

1. §2-719 Contractual Modification or Limitation of Remedy –

a. (1) subject to (2) and (3), 

i. (a) the agreement may provide for remedies in addition to or in substitution for those provided in this Art and may limit or alter the measure of damages recoverable, as by limiting buyer’s remedies to the return of the goods and repayment of the price or to repair and replace; and

ii. (b) Resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy.

b. (2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy be had as provided in this Act.

c. (3) Consequential damages may be limited or excluded unless the limitation is unconscionable. Limitation of this in regards to personal injury is prima facie unconscionable. Commercial loss is not – look to the facts.

2. Under §2-719  

a. Disclaimers are allowed; and

b. Limitations on the remedy are also allowed

Wilson Trading Corp v. David Ferguson, Ltd (1968) – Facts: When Δ discovered a defect in the yarn it had purchased from Π, Δ refused to pay for the goods, despite the fact that its notice to Π of the defect was made after the 10-day limitation period stipulated in the sale K. Held: A buyer who accepts goods has a reasonable time after he discovers or should have discovered a breach to notify seller of such breach. §2-719 comments make it clear that the very essence of a sale K is that at least minimum adequate remedies be available for its breach. “Where an apparently fair and reasonable clause b/c of circumstances fails in its purpose or operates to deprive either party of the substantial value of the bargain, it must give way to the general remedy provisions of this Article.” Here, the time provision of the K eliminated all remedies for defects not discoverable before knitting and processing; thus §2-719 applies. Δ’s affidavits alleged that sweaters manufactured from the yarn were rendered unmarketable b/c of latent shading defects not reasonably discoverable before knitting and processing. If these factual allegations are established at trial, the limited remedy established by the K has failed its “essential purpose,” and buyer is, in effect, w/o remedy. The time limitation clause of the K must then give way to the general code rule above. Δ’s affidavits are thus sufficient to create a question of fact concerning whether notice was given w/in a reasonable time after the shading defect should have been discovered. 

Note: Here, the defect could not be discovered until after the yarn was processed into sweaters and the finished product washed. Thus the limitation was unreasonable. K b/w the parties not only limited remedies for its breach but also purported to modify the warranty of merchantability. Ct declared that an attempt to both warrant and refuse to warrant goods creates an ambiguity which can only be resolved by making one term yield to the other. §2-316 provides that warranty language prevails over the disclaimer if 2 cannot be reasonably reconciled. Under these circumstances, the K language creating the unlimited expense warranty must prevail over the time limitation insofar as the latter modifies the warranty.

3. Problem 31 – Nov 1, Jack bought a $1,200 snowmobile from King Cold. K stated that seller warranted that vehicle was merchantable, but that, in event of breach, “buyer’s remedy was limited solely to repair or replacement of defective parts.” Also, K conspicuously stated that seller was not responsible for “any consequential damages.” 1 week later Jack took it for repair to King – it was returned repaired in 3 days, but broke down 3 times over the next 3 weeks. On 4th week, Jack was seriously injured when it blew up while he was riding. Jack temporarily lost use of his left arm, had hospital expenses of $2,500, lost pay of $1,600, had to rent a snowmobile at $40/wk to get to work for 16 weeks, and his $350 camera was destroyed. Jack sued King who defended that his liability was limited to the cost of repair or replacement. Jack argued that the remedy limitation was “unconscionable” and failed of its “essential purpose.” What result? Jack can recover b/c, although they’re allowed to limit the remedy to repair and replace, seller has not lived up to his promise. The purpose of an exclusive remedy of replacement or repair of defective parts, whose presence constitute a breach of an express warranty, is to give seller an opportunity to make the goods conforming while limiting the risks to which he is subject by excluding direct and consequential damages that might otherwise arise. From buyer’s point of view the purpose of the exclusive remedy is to give him goods that conform to the K w/in a reasonable time after a defective part is discovered. When the warrantor fails to correct the defect as promised w/in a reasonable time he is liable for a breach of that warranty. The limited, exclusive remedy fails of its purpose and is thus avoided under § 2-719(2) whenever warrantor fails to correct the defect w/in a reasonable period. King Cold kept trying to repair but didn’t live up to his promise – so Jack has UCC remedies available. The fact that an exclusive remedy w/ respect to the goods themselves fails doesn’t affect the question of whether or not the term of excluding consequential damages is still enforceable. Vast majority of cts find the 2 to be separate and different. The key is – would it be unconscionable to deny recovery for the camera? If no, then it’s okay. Suit based on injury to arm, hospital expenses, and lost wages can be set aside w/o a problem – all of these can be recovered under the rubric of “personal injury.” The camera, however, is property, not part of “personal injury,” thus it will not be recovered.

a. Whether seller breached its material warranty and whether seller had caused buyer’s contractually limited remedy to fail of its essential purpose are questions of fact. Whether buyer breached the warranty is an issue, which, if resolved in buyer’s favor, would entitle him to the array of remedies, provided a buyer by the UCC. Must determine whether the remedy provided by seller was effective. 

b. A limitation of remedies clause fails where the case involves defects in the goods which are latent and not discoverable upon receipt of shipment and reasonable inspection. It also fails when seller or other party required to provide the remedy, by its action or inaction, causes the remedy to fail. 

TYPES OF CONSEQUENTIAL DAMAGES

Personal Injury

Cannot be disclaimed
Property Damages

Can be disclaimed

Arm

Lost Pay

Hospital
Camera

Automobile Rental

REJECTION V. REVOCATION

· Get a product that does not meet standard and the defect is not latent: You can reject

· Accept a product that had a defect and is not latent and accept: Now have to find another reason to revoke

4. §2-714 Buyer’s incidental and Consequential Damages – 

a. Incidental damages resulting from seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection w/ effecting cover and any other reasonable expense incident to the delay or other breach. 

b. Consequential damages resulting from seller’s breach include –

i. any loss resulting from general or particular requirements and needs of which seller at the time of contracting had reason to know and which not reasonably be prevented by cover or otherwise; and

ii. Injury to person or property proximately resulting from any breach of warranty.

5. Hypo: Where a new car express warranty limits a buyer’s remedy to repair and replacement of defective parts, but the new car is so riddled w/ defects that the limited remedy of repair and replacement fails its essential purpose, the buyer may institute an action to recover damages for breach of warranty under §2-714.

6. Note: NJ case where manufacturer warranted against tire blowouts in order to increase sales. Public ads “if it only saves your life once, it’s a bargain.” Ct – seller should be held to realize that buyer of a tire buys it in order to protect himself and passengers from death or personal injury in a blowout accident not to assure himself of a refund of the price of the tire in such an event. That being the natural reliance and reasonable expectation of purchaser flowing from the warranty, it appears to us patently unconscionable for manufacturer to be permitted to limit his damages for a breach of warranty proximately resulting in purchaser’s death to a price refund or replacement of the tire.

a. NB: Although §2-719 does not say so, most cts have required that any remedy limitation be conspicuous in order to be effective.

7. Pierce v. Catalina Yachts (1999) – Facts: Π purchased a new sailboat from Δ, which gave them a limited warranty for the repair of any below waterline blisters appearing in the boat’s gel coat. The warranty expressly disclaimed Δ’s responsibility for consequential damages. Π discovered blistering on the hull and promptly notified Δ w/ an estimate, which Δ refused to accept. Π sued, and a jury awarded them monetary damages for repair, as well as finding that Δ had acted in bad faith. However, before trial, the trial ct had ruled that their claim for consequential damages was barred by the warranty disclaimer. Held: Where a limited warranty is breached in bad faith, consequential damages are available despite an express disclaimer in the warranty that excludes such damages. Under §2-719(b), a limited remedy is the exclusive remedy. When that limited remedy fails, the warranty’s limitations are nullified and the remedy available is the remedy provided by the code. Thus, it would seem that here the gel-coat warranty failed its essential purpose and that Π can pursue any remedy available under the code, including consequential damages. However, §2-719(c) separately provides that consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable. Thus, there is tension b/w these 2 subsections b/c §2-719(c) casts doubt on (b)’s implications that when a limited remedy fails, consequential damages may be available. Majority of cts find the 2 subsections are independent, ruling that when a warranty fails, the provision barring consequential damages survives unless it is unconscionable. B/c this approach serves the purpose of the code and allows parties flexibility to K around consequential damages, ct adopts the independent approach, and examines the totality of the circumstances to see if there is anything unconscionable about enforcing the parties’ allocation of risk. One consideration is whether seller acted unreasonably or in bad faith. Here, Δ’s actions weigh heavily against enforcing the consequential damages exclusion, and the finding by the jury that Δ acted in bad faith establishes a “circumstance resulting in failure of performance that makes it unconscionable to enforce the parties’ allocation of risk.” B/c Δ consciously deprived Π of their rights, Δ cannot consciously demand to enforce its own warranty rights. 

a. Note: Here, ct found it significant that Πs were consumers, rather than merchants, who were not sophisticated business people and who were not bargaining on equal footing w/ Δ. In a commercial setting, where buyer is not a consumer, cts are more likely to uphold the consequential damages exclusion, even where the limited remedy portion of the warranty has failed.

v. Defenses in Warranty Actions 

1. Notice – In all warranty actions a buyer loses all UCC rights if there’s a failure to give seller notice of the breach w/in a reasonable period of time after the breach should have been discovered. Reason for this – preservation of seller’s right to inspect the goods (§2-515), and the right to cure (§2-508), and to facilitate an early settlement of the dispute.

a. Problem 32 – Farmer showed Dave samples of apples, but said the bulk had less color and were 1/5th smaller. Dave told her to bring those apples, such size apples are worth $3 a bushel. Next day farmer delivered 150 bushels – on average, they were not as good as the sample and were 1/3rd smaller. Dave, w/o inspecting them, delivered them 10 days later to his commission merchant, who same day sold them on the market for only $1.50 a bushel. Dave was not happy. 60 days later, farmer billed Dave, who refused to pay b/c the apples did not measure up to the K. Farmer sued. Dave contends that farmer breached an express warranty under the UCC since a K of sale by sample was involved. What result? §2-313 express warranty – notice w/in reasonable time. She gets away w/ it b/c he took too long (60 days) to give notice. One of the rights seller has when it breaches is the right to cure. Here, seller was denied that opportunity so, she gets away w/ it (notify or be barred from any remedy). Buyer should have inspected and informed her right away – these are perishables (apples) – thereby giving her an opportunity to replace them.

b. Problem 33 – Airline ordered 40 new planes from Aircraft Co. 20 were to be  delivered on May 8 and rest on Nov 10. 1st shipment came in Sept 9, no complaints. 2nd came in Jan 12. On Jan 30 complaint letter sent – late shipment caused much expense and inconvenience. 3 months later Airline sued for $24M in damages caused by delay. Co responded that it never received notice of the breach as to the 1st shipment and that notice for the 2nd shipment was defective since it didn’t announce intentions to claim a breach as a result of the delay. Airline countered that no notice is required where the breach is obvious to seller. As to lack of formal notice in Jan letter, Airline pointed to §2-607 cmt 4 – notice had to be given w/in reasonable time after 1st breach. The key w/ respect to notice is to let them know that transaction is troublesome; it might lead to litigation

i. As trial ct judge, how would you rule on the notice issues? Buyer must notify seller of the breach or be barred from any remedy. Buyer who has accepted goods has no remedy at all unless he notifies sellers of breach w/in a reasonable time. Where no notice is given the question of reasonableness does not arise. Although the reasonableness of notice is generally a question of fact, where there is undisputed evidence of an unduly long delay in giving notice, ct may find that the notice was unreasonable as a matter of law. 

1. Buyer need not know the cause of the delay before giving notice. Notice need merely be sufficient to let seller know that the transaction is still troublesome and must be watched. Notice of breach required is not of the facts, which seller presumably knows well, but of buyer’s claim that they constitute a breach.

2. Notice requirements are to be applied less strictly in a non-commercial setting. 

ii. What if on Jan 30 Airline sued Co rather than waiting 3 months? Would the notice requirement have been satisfied? No. Filing a complaint is not sufficient to comply w/ the notice requirement. §2-607(3) provides no remedy for a breach of warranty until buyer has given notice, therefore, summons and complaint cannot constitute notice.

c. Problem 34 – Sancho drank poisonous wine bottled by La Mancha Vineyard at his friend’s home – put him in hospital for 8 months. He sued the vineyard, which defended on lack of notice required by §2-607(3)(a) – where a tender has been accepted buyer must w/in reasonable time after he discovers or should have discovered any breach notify seller of breach or be barred from any remedy. 

i. §2-607 cmt 5 – warranties extend to any person (beneficiaries) who may reasonably be expected to use, consume, or be affected by the goods and who is injured by breach of the warranty. Such beneficiary does not need to satisfy discovery of defects or the giving of notice w/in a reasonable time after acceptance b/c he has nothing to do w/ acceptance. However, beneficiary does have to notify seller that an injury occurred. Even a beneficiary can be properly held to the use of good faith in notifying, once he has had time to become aware of the legal situation.

1. Note: Notice is required. But majority of cts will say that 3rd party beneficiaries don’t necessarily have to give notice – b/c at that point there’s no purpose for the notice. Distinguish the basis of the lawsuit – suing as a 3rd party beneficiary to the warranties made by the manufacturer or suing based on directly made warranties (i.e. advertising). If directly then the person must give notice. If strictly 3rd party beneficiary then ct will excuse him from giving notice.

ii. If the person injured had been his friend and if he had given notice of breach to retail seller would that preserve his rights against the manufacturer (vineyards)? Yes. The term “seller” refers only to the immediate seller who tendered the goods to buyer. Under this construction, as long as buyer gives notice of the defect to his immediate seller, no further notification to those distributors beyond the immediate seller is required. The filing of a lawsuit is sufficient notice to encourage settlement of claims, and applicable SOL protect manufacturers from the difficulties of defending against stale claims. In view of the unambiguous language of §2-607(3)(a), a buyer injured by a product is not required to give notice of such injury to a remote manufacturer prior to initiating litigation against such manufacturer.

2. Privity – Warranty actions are K actions – b/w entities that have a K w/ each other  privity of K is required. Buyer must establish that there was in fact and in a law a K b/w the 2 parties. Rules on privity are all over the place. See p. 156 – 3 possible ways of dealing w/ the question of privity under §2-318.

a. §2-318 3rd Party Beneficiaries of Warranties Express or Implied – Purpose of § is to give certain beneficiaries the benefit of the same warranty which buyer received in the sale K, thereby freeing any such beneficiaries from any technical rules as to “privity.” Implicit in the § is that any beneficiary of a warranty may bring a direct action for breach of warranty against seller whose warranty extends to him (cmt 2).

b. Problem 35 – GIC manufactured calculator and painted it w/ paint from HPC. GIC sold it to Dep’t Store, which sold it to Sly, who then gifted it to his wife. Wife lent it to mailman, who after using it went home where his dog licked his hand and promptly dropped dead of lead poisoning due to the paint on the calculator. Everyone became ill and sued for pain and suffering, lost wages, and medical expense. Mailman sued for the value of his dog. Whom should they sue?

i. If HPC had made express warranties (i.e., in ads or writings in the calculator box), most cts would have no problem finding a c/a in K on the warranty in favor of anyone relying thereon. And if negligence could be proved, a tort action was possible. Mailman could try theory, where no express warranty was involved, that he was a 3rd party beneficiary of the implied warranties made in the sales b/w HPC and GIC and b/w GIC and Dep’t Store. The other potential Πs might also try this argument.

1. Note: 1st, find out what the law is in your jurisdiction (which alternative is followed). Once you know this then the answer to who can sue whom is determined by who the beneficiary of the warranty is under the alternative.

3. Strict Products Liability – Very similar to implied warranty suits. However, this is a C/L tort doctrine that’s not w/in UCC. Specifically, it requires that the good have a defect, whereas, UCC does not maintain such a rule in order to have a breach – e.g., a perfectly good product may neither fulfill the express warranty nor be fit for the particular purpose for which buyer needs the good. See RS (2nd) of Torts §402A (p. 157).

a. East River Steamship Corp v. TransAm Delaval (1986) – Facts: Δ built and installed 4 steamship engines, each malfunctioned during use, causing damage to itself and other economic losses. Held: Where a defective product, purchased in a commercial transaction, malfunctions causing only damage to itself, and results in purely economic loss, a cause of action is stated under K warranty law and not products liability. Products liability theory permits recovery w/o proof of negligence b/c public policy requires that responsibility for hazards to life and health be taken by the entity which can most effectively reduce them, the manufacturer. Such drastic concern for safety is not warranted where the product harms only itself. The essence of Π’s claim was that a consumer did not receive a product of quality expected. This was a warranty claim, requiring no additional protections. Further, the increased cost to the public which would be caused by permitting tort claims in this kind of situation is not warranted.

i. Note: Products liability theory provides extra protection for consumers over and above warranty law. It permits injured consumers to sue manufacturers directly, regardless of privity, and hold them liable for unreasonably dangerous defects in their products, regardless of fault, intent, or actual negligence. Ct rejected distinctions based on type and degree of injury when purely economic harm comes from use of a defective product. It doesn’t matter whether economic loss was suffered by a “disappointed” party, or by an “endangered” party. As long as there was no injury to the person, there’s no tort – just a K-based action.

Differences:
Strict Product Liability Suits
Implied Warranty Suits

Notice
NO
YES

Damages
Limited to those for physical injury
Not Limited

Time for Filing
SOL
Time periods vary significantly

Disclaimers / Remedy Limitations
NO
May be so limited

Privity
NO
May be an issue

b. Problem 36 – Axle on Monty Python’s new car snapped while driving at high rate speed, car skidded and ran into hitchhiker, killing him instantly. What is the best c/a? 

i. Negligence – can sue Manufacturer for negligence (focus on manufacturer’s conduct) and Monty for driving at a high rate speed.

ii. §402A – can sue the manufacturer of the car for making an unsafe axle that snapped in 2 – it should have been made more resistant to ensure safety. No notice needed. Limited to damages for physical injury.

iii. §2-314 – can sue Manufacturer for breach of warranty of merchantability – should have been made more resistant to ensure safety. Manufacturer’s defense – car and axle were fit for ordinary purpose and Monty misused it (by speeding). Merchantability in this context turns on Foreseeability – was this accident foreseeable? It’s foreseeable that a car will run at high speeds, and that accidents happen. Therefore, the car and axle are merchantable, and there’s a breach of the warranty by the manufacturer. Privity may be an issue. However, under §2-318 a ct can view the hitchhiker as a 3rd party beneficiary. Under §2-318 an injured bystander may be protected as one “affected by” a defective product in a direct sale situation covered by an implied warranty. Implicit in the § is that any beneficiary of a warranty may bring a direct action for breach of warranty against seller whose warranty extends to him. Such 3rd party beneficiary does not need to satisfy the notice requirement. 

iv. Whom should you sue? According to Martin v. Ryder Truck Rental – the manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used w/o inspection for defects, proves to have a defect that causes injury to a human being. Implicit in a machine's presence on the market is a representation that it would safely do the job for which it was built. To establish manufacturer's liability it is sufficient that Π prove that he was injured while using the product in a way it was intended to be used as a result of a defect in design and manufacture of which Π was not aware that made the product unsafe for its intended use. The obligation of the manufacturer should not depend upon the intricacies of the law of sales. The purpose of such liability is to insure that the cost of injuries or damage, either to the goods sold or to other property, resulting from defective products, is borne by the makers of the products who put them in the channels of trade, rather than by the injured persons who ordinarily are powerless to protect themselves. The doctrine of strict liability in tort has been extended to injured bystanders. 

4. UCC Warranties and the Magnuson-Moss Act – enacted in response to many yrs of consumer complaints surrounding warranties. ONLY APPLIES WHEN THERE IS A WRITTEN WARRANTY! Purpose was to improve the adequacy of info to consumers, to prevent deception, and to improve competition in the marketing of consumer products. To apply M-M Act it must fall w/in scope of §101. 

a. M-M §101(6) “Written Warranty” –

i. (A) any written affirmation of fact or written promise made in connection w/ the sale of consumer product by a supplier to a buyer which relates to the nature of the material or workmanship and affirms or promises that such material or workmanship is defect free or will meet a specified level of performance over a specified period of time, or 

ii. (B) any undertaking in writing in connection w/ the sale by a supplier of a consumer product to refund, repair, replace or take other remedial action w/ respect to such product in the event such product fails to meet the specifications set forth in the undertaking, which written affirmation, promise, or undertaking becomes part of the basis of the bargain b/w a supplier and a buyer for purposes other than resale of such product. 

b. M-M §108 Limitation on disclaimer of implied warranties – 

i. (a) no supplier may disclaim or modify any implied warranty to a consumer w/ respect to such consumer product if (1) such supplier makes any written warranty to the consumer w/ respect to such consumer product, or (2) at the time of sale, or w/in 90 days thereafter, such supplier enters into a service K w/ the consumer which applies to such consumer product. 

ii. (b) Implied warranties, for this section, may be limited in duration to the duration of a written warranty of reasonable duration, if such limitation is conscionable and is set forth in clear and unmistakable language and prominently displayed on the face of the warranty. 

iii. (c) A disclaimer, modification, or limitation made in violation of this section shall be ineffective for purposes of this title and STATE LAW. 

c. M-M Act applies only  

i. To consumer products

ii. Covered by a written warranty – w/o it the Act does not apply.

d. M- M goes to quality representations

i. Process by which the product is put together

ii. Materials used in the product

iii. Goes beyond, need express or implied warranties, and fitness for a particular purpose

e. Threshold issues for M-M  

i. Workmanship 

ii. Quality of product (materials)

f. Note: Nothing found w/in the Act requires a warranty. The Title of the Act is extremely misleading. The Act is not limited to consumers, but rather it is limited to very specific products. Overall, the Act relates to the quality and expectations of the product.

g. Problem 37 – Attorney formed a professional corporation, under which he practices law. When the corporation buys a company car, is it entitled to the protection of the M-M Act? Yes  

i. §101(1) – Term “consumer product” means any tangible personal property which is distributed in commerce and which is normally used for personal, family, or household purposes. 

1. Notice that the wording says “normally” used as a consumer product – and a car is normally used for such purposes. Thus, the M-M Act applies. M-M act has a broad reach.

ii. §101(3) – Term “consumer” means a buyer of any consumer product.

1. The corporation is a buyer of a consumer product.

h. Problem 38 – Naïve Ned bought car from Sharp Sam’s Used Car lot, Sam said “I refuse to warrant my cars in any way.” Is there a possible M-M action? No b/c M-M only applies to a specific writing, not a verbal statement. 

1. §102(b)(2) – Nothing in this Act authorizes the Commission to prescribe the duration of written warranties given or to require that a consumer product or its components be warranted.

ii. Is there a UCC warranty? The parties can still turn to §2-314 of the UCC for breach of implied warranties (so long as seller is a merchant). 

iii. When Sally bought her car from Sam, she demanded that he warrant it. Sam said “I promise that this car has a sound engine that will last 5 yrs.” Is there a possible M-M action? No; §102(a) requires a written warranty. 

iv. When Carl bought his car from Sam, he demanded Sam write the warranty. Sam wrote: “I guarantee that the only person to ever own this car was a little old lady who only drove it to church every Sunday.” If it turns out that the car in fact belonged to a speedway racer, is there a possible M-M action? Although there may be reliance – consumer may have bought the car thinking that it had little prior usage, and was, therefore, in better condition and would meet a specific level of performance than a car previously owned by a speedway racer. The key is whether it relates to the nature of the material or workmanship. 

1. §101(6)(A) – any written affirmation of fact made in connection w/ the sale of the consumer product which relates to the nature of the material or workmanship and affirms or promises that such material or workmanship will meet a specified level of performance over a specified period of time. 

a. A speedway racer’s car might have different material and workmanship – a race car is made differently from a regular car – there might be a difference there. You can argue this – but then the car would have to cost more

2. Is there a UCC warranty? Yes express warranty. However, for implied warranty – In Skelton v. General Motors – ct held that there was no implied warranty breach b/c Πs did not allege that the car was unfit for driving. The implied warranty of merchantability does not impose a general requirement that goods precisely fulfill the expectations of the buyer. Instead, it provides for a minimum level of quality-that the goods are fit for the ordinary purposes for which such goods are used.

v. When Hannah bought her car from Sam she too demanded a written warranty. Before the sale, Sam pointed out 2 looseleaf binders. Inside one of the binders under the model name of the car Hannah desired, Super Z, was written: “The Super Z has a full life-time guarantee.” Has Sam subjected himself to M-M? Yes. He wrote the warranty. 

1. §104(e) – if a supplier designated a warranty applicable to a consumer product as a “full statement of duration” warranty, then the warranty on such product shall be deemed to incorporate at least the minimum requirements of this section.

a. Note: There is a durational requirement w/in the M-M Act (reasonable time). This will be interpreted against the drafter (Sam)

vi. Mammoth Motors says it has heard of 2 possible types of written warranties under M-M: A Full (statement of duration, e.g., 1 yr or 90 days) Warranty and a Limited Warranty. It’s considering giving full warranty – what’s the difference b/w the 2 types? Full warranties are those which give consumers the choice to receive a full refund or replacement of a defective product that is beyond repair. Anything else is a limited warranty. Under a full warranty a consumer must be given the election to receive a refund or replacement w/o charge of a product or part which is defective or malfunctions after a reasonable number of attempts by the warrantor to correct such condition. Limited warranties cannot disclaim implied warranties or modify them, except to limit them in time. This ensures protection to consumers.

1. Note: For breach of any warranty, consumers are given the right to sue for damages and “other legal and equitable relief” afforded under State and Federal Law.

2. §103 – Written warranties for a consumer products worth more than $10 shall be clearly and conspicuously designated a “full warranty” if it meets the federal minimum requirements of §104” Otherwise, it shall be designated a “limited warranty.” 

a. This does not apply to statements or representations concerning customer satisfaction.

3. §104 Federal minimum standards – Warrantor (a)(1) must at a minimum remedy such consumer product w/in a reasonable time and w/o charge; (a)(2) may not impose any limitations on the duration of any implied warranty on the product; (a)(3) may not exclude or limit consequential damages for breach of any written or implied warranty, unless such exclusion or limitation conspicuously appears on the face of the warranty; and (a)(4) must permit consumer to elect either a refund or replacement w/o charge for such product or part. (b)(1) Shall not impose any duty other than notification upon consumer as a condition of securing remedy for a non-conforming or defective product, unless it can prove through a proceeding that such duty is reasonable.

4. §105 – A consumer product can have both full and limited warranties as long as they’re clearly and conspicuously differentiated.

i. §108 Implied Warranties: Most Important Intersection b/w UCC & M-M – (a) No supplier may disclaim or modify implied warranties if (1) supplier makes a written warranty to consumer w/ respect to such product, or (2) at the time of sale, or 90 days thereafter, enters into a service K w/ consumer. (b) Implied warranties may be limited to the duration of the written warranty so long as it’s conscionable and set forth clearly and prominently displayed on face of warranty. (c) A disclaimer, modification, or limitation made in violation of this section shall be ineffective.

j. Problem 39 – Hardy bought a new car from Dixon Motors. The car had a full 3 month warranty, which guaranteed all parts except the tires as defect-free. The warranty conspicuously stated “this warranty is in lieu of all other warranties, express or implied, particularly the warranty of merchantability.” One day after 3 month period expired, every part in the car (except the tires) malfunctioned. Hardy sued under §2-314. [Here, both UCC and M-M claims exist concurrently].

i. Was the warranty disclaimer effective? No b/c this is a full warranty for 3 months and under M-M §108(a), once a written warranty has been given, implied warranties cannot be disclaimed (so you fall back on §2-314 implied warranty of merchantability).

ii. Would it have been effective had Dixon offered a “limited warranty”? Yes, if it were a limited warranty then we would have to look at the limited time frame and determine if it’s a reasonable time frame. See Ventura infra.

iii. In an action based on §2-314, may Hardy recover his attorney fees? M-M Act §110(d)(2) allows the recovery of attorney’s fees. In Champion Ford Sales – Ct held that M-M act applied and that buyers were entitled to recover reasonable attorney’s feed thereunder.

1. §110(d) – (1) Consumer who is damaged by failure of warrantor to comply w/ any obligation under the Act, or under a written warranty, implied warranty (allows §2-314 claim), or service K, may bring suit for damages and equity. (2) If consumer prevails, he may recover the aggregate amt of cost and expenses (including attorney’s fees based on actual time expended) determined by ct to have been reasonably incurred by Π.

k. Ventura v. Ford Motor (1981) – Facts: Π bought a new car from Δ and then sued for breach of warranty when it turned out to be a lemon. Held: If a supplier of consumer products provides a written limited warranty w/ respect to the goods to the consumer, it may not completely disclaim implied warranties. The M-M Act §2304 specifically forbids it. Paragraph 7 of the sales agreement promised that Δ would perform any remedial action required by Ford’s warranty. This is a limited warranty w/in the meaning of the Act, and Δ’s disclaimer of implied warranty of merchantability and fitness was therefore invalid. As Δ clearly breached these warranties, judgment for Π was proper.

l. Note: The FTC has promulgated rules to supplement the M-M Act. These regulations have delineated the precise info required for §102 warranties, provided for presale availability of the warranty through signs or warranty binders to be kept at the place of sale, and specified the makeup and procedure to be followed by entities engaging in §110’s informal settlement disputes.

5. Warranties and Article 2A – The warranty rules found in 2A are mere carbon copies of Art 2 rules. However, there is one major difference – “finance leases.”

a. A finance lease involves 3 parties:

i. The lessee (business)

ii. The finance lessor and

iii. The equipment supplier 

1. Note: Most often occur during the lease of a motor vehicle. 

b. §2A-103(1)(g) “finance lease” – means a lease w/ respect to which: 

i. The lessor does not select, manufacture, or supply the goods; 

ii. Lessor acquires the goods or the right to possession and use of the goods in connection w/ the lease; and

iii. one of the following occurs: 

1. (A) the lessee received a copy of the K by which the lessor acquired the goods or the right to possession and use of the goods before signing the lease K; 

2. (B) the lessee’s approval of the K by the which the lessor acquired the goods or the right of possession and use of the goods is a condition to effectiveness of the lease K;

3. (C) the lessee, before signing, receives an accurate and complete statement designating the promises and warranties, or 

4. (D) If not a consumer lease, before the signing, the lessee is informed of a number of things, including the identity of the person supplying the goods.

5. Cmt g – B buys goods from C pursuant to sales K. B gets the goods and then negotiates to sell them to A and simultaneously to lease them back from A, on leasing terms and conditions. In documenting the sale and lease back, B assigns the original sales K b/w B and C to A. The lease from A to B qualifies as a finance lease, as all 3 conditions are satisfied:

a. (i) Lessor A had nothing to do w/ the selection, manufacture, or supply of the equipment;

b. (ii) Lessor A bought the equipment at the same time that A leased it to B, which certainly is in connection w/ the lease; and

c. (iii) Lessor A entered into sales K w/ B at the same time that A leased the equipment back to B. Lessee B will have received a copy of the sales K in a timely fashion.

c. Colonial Pacific Leasing v. McNatt Rental (1997) – Facts: Quick-Trip Π brought suit against equipment supplier, manufacturer and lessors (Δ) of defective computer equipment it leased from Colonial and Datronic (Δ), seeking rescission of the leases. Held: A “hell or high water” clause does not insulate a lessor’s assignee from a claim of fraud where an agency relationship can be established b/w the assignee and the perpetrators of the alleged fraud. Under pre-Art 2A law, the conduct of the parties to a lease finance transaction is governed by the terms of the lease and the law favors such bargains so long as they’re not the product of fraud or against public policy. A finance lessor’s disclaimers of warranties are not expressly prohibited. A contractual requirement that lessee make its rental payments is also valid in the absence of fraud on finance lessor’s part. Here the leases clearly exclude warranty and promissory liability of the finance lessor and its assignees Π, stating that Π agreed to pay the full amt of the rental agreement to assignee/lessors regardless of defect, damage or unfitness of the equipment, and that the lessee agreed not to assert against the assignee lessors defenses it could not assert against the original lessor. Thus, the K precludes the lessee from asserting fraud of the original finance lessor as a defense against the assignee lessor’s claim for payment. Here, however, Π sued first to rescind its lease Ks on the ground of fraudulent inducement. In order for the alleged fraud of the employees of the equipment supplier to authorize rescission of the finance lease, their actions must somehow be imputed to the assignee lessors through the finance lessor. The record indicates that the requirement supplier’s employees acted only as a conduit of info b/w lessee and finance lessor and that there was no evidence that lease was negotiated pursuant to authorization given to the employees by the lessor (i.e., there’s no evidence of a relationship pursuant to which the alleged fraud of the supplier’s employers could be imputed to the finance lessor so as to invalidate the Ks). Thus the “hell or high water” clauses in the lease are viable.  

i. Note: Whether or not employees of an equipment supplier are agents of the finance lessor depends upon the circumstances of the particular arrangement. While a contractual statement denying the existence of such relationship is not conclusive, the mere submission of a supplier’s employee of a business/lessee’s credit application to the finance lessor does not make that employee, as a matter of law, an agent of the finance lessor. However, where the supplier’s employees were trained w/ respect to completing the leasing documents and authorized to negotiate such leases, this has been sufficient to support a finding of agency.

d. Problem 40 – Chemicals Corp decided that safest way to work w/ hazardous material was through the use of an advanced robot. Aurora Robotics designed such robot. To finance the purchase, Chemicals went to ONB, which bought the robot from Aurora and then leased it to Chemicals. The robot was subject to express and implied warranties, which became important when the robot ran amuck in one of Chemical’s labs and caused extensive damages. 

i. Is this a “Finance lease”? What factors do and do not influence this decision? Lessor is ONB. Lessee (buyer) is Chemicals. Seller is Aurora. (i) ONB as lessor had nothing to do w/ the selection, manufacture, or supply of the robot; (ii) ONB bought the robot at the same time it leased it to Chemicals; and (iii) Whether ONB entered into the sales K w/ Chemicals at the same time it leased the robot back to B. This is unclear b/c the facts do not state whether there was an original sales K b/w Chemicals and Aurora. If there is not an original sales K, then there’s nothing to assign to ONB.

1. As leasing officer for the bank, what steps would you have recommended to make sure that a ct would hold that this lease so qualified? I would have recommended for ONB as lessor to stay out of the transaction. However, we do want them to somewhat police the transaction to make sure that what was promised by supplier to lessee happens. See Last paragraph of cmt g.

ii. What name does Art 2A give to Aurora Robotics in this situation? §2A-103(1)(x) – “Supplier” means a person from whom a lessor buys or leases goods to be leased under a finance lease.

iii. Does Chemicals have the benefit of whatever warranties Aurora gives to ONB? That seems to be the case under §2A-209(1) – the benefits of supplier’s promises to lessor under the supply K and of all warranties extends to the lessee to the extent of lessee’s leasehold interest under the finance lease related to the supply K, but is subject to the terms of the warranty and of the supply K and all defenses or claims arising thereform.

1. Cmts – lessee looks to the supplier of the goods for warranties and the like or, in some cases, to the manufacturer if a warranty made by that person is passed on.

iv. Is ONB responsible for breach of the implied warranty of merchantability? No b/c §2A-212(1) – except in a finance lease, such warranty is implied in a lease K if lessor is a merchant w/ respect to goods of that kind.

v. If ONB’s leasing officer had told Chemicals’ President, “we have investigated this robot, and I guarantee you it will cause you no trouble,” must the lessor then respond in a warranty lawsuit to a claim for damages? Yes b/c under §2A-210(a) – any affirmation of fact or promise made by the lessor to the lessee which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the good will conform to the affirmation or promise.  

1. Lessor should stay out and not make any warranties.

vi. The lease b/w ONB and Chemicals had clause stating that lessee had to pay the lessor even if the goods did not work, a “hell or high water” clause, so-called b/c the lessee binds itself to pay lessor no matter what. After the robot ruins the lab, must Chemicals pay ONB? Under §2A-407 “hell and high water” terms are enforceable, except as against consumers. Would we reach the same result if the lessee were a consumer? No b/c §2A-407 applies only to finance leases that are not consumer leases.

1. §2A-407 is self-executing so there’s no need to have such a clause – b/c lessee is bound to lessor irrespective of whatever failures or defects may be present.

e. §2A-407 Irrevocable promises: Finance Leases – Self-Executing Provision

i. (1) In the case of a finance lease that is not a consumer lease the lessee’s promises under the lease K become irrevocable and independent upon the lessee’s acceptance of the goods.

ii. (2) A promise that has become irrevocable and independent under (1):

1. (a) is effective and enforceable b/w the parties, and by or against 3rd parties including assignees of the parties; and

2. (b) is not subject to cancellation, termination, modification, repudiation, excuse, or substitution without the consent of the party to who the promise runs.

iii. (3) This § does not affect the validity under any other law of a covenant in any lease K making the lessee’s promises irrevocable and independent upon the lessee’s acceptance of the goods. 

f. Note: Entire point of the UCC extending to include leases is so that individuals engaging in those types of transactions are protected by the warranties. §2A-209.

6. Warranties in International Sales – Warranty provisions of CISG are very similar to UCC. The major difference is in terminology: 

a. Warranty of title (CISG Art 41)

b. Express warranty liability (Art 35(1) and (2)(c))

c. Implied warranties of merchantability and/or fitness for a particular purpose.

i. Note: CISG may not call it a “warranty” but it clearly is. Drafters just didn’t want to use the word “warranty” but the concepts are the same.

TERMS OF THE CONTRACT

X. Filling in the Gaps

a. At C/L, if the parties left a major term out of the K, courts typically found no legally enforceable agreement. However, in recent years, courts have become more willing to save the K by implying reasonable terms were possible. See §2-305 to §2-311.

i. Problem 41/43 – Drake wanted to buy 100 cases of motor oil from Company – some of Type A (expensive) and some of Type B (cheap). Company told him Type B went for $30 a case, but that since Type A’s price was fluctuating it would be set by the Company at the time of delivery. Parties signed K, types to be specified by Drake 1 week prior delivery date of April 8. On April 1, agent of Company calls Drake to ask how much he would take of each type. Drake said “April Fool! I’m not taking any,” and hung up. In past dealing, Drake has ordered 100 cases and has taken 50-65% in Type A and rest in Type B. Usual price for A was $50/case, but due to Middle East oil situation, price jumped to $125/case. What should Company do? K b/w the parties is not perfect. Under §2-305 Open Price Term – parties can set a reasonable price at time for delivery. A price to be fixed by seller or buyer means a price for him to fix in good faith. Under §2-311 – any particulars of performance must be made in good faith and w/in limits set by commercial reasonableness. Further, under §2-311(3)(b) the parties may start performance in any reasonable manner. Also note that you can prove an agreement b/w the parties based on course of dealings and previous conduct. So long as we have an indication of a K. If terms are missing then look to the “triplets” for gap-fillers. These can establish a common basis, thus creating a K under §1-205. 

1. If this were an int’l sale of goods under CISG, what result? Art 65 – seller has the right to set the price, so long as the overall price is reasonable.

2. What if Drake simple said “April Fool!” and hung up? Is this a definite repudiation? 

a. §2-610 Anticipatory Repudiation – has to be an action which reasonably indicates rejection. If the statement “April Fool” constitutes a rejection then this allows seller to invoke certain remedies.

b. §2-611 Retraction – buyer can retract the anticipatory repudiation. If it turns out that seller is wrong as to whether this is an anticipatory repudiation and then buyer retracts – seller is now the one in breach. This is where §2-609 comes in.

3. What action can Company take to clear up Drake’s ambiguous statement? The “April fool” statement is not enough for a definite repudiation, but definitely enough to question whether buyer will perform and eventually may be able to find repudiation.

a. §2-609 – We may not know if the statement is enough for repudiation, however, it raises “reasonable grounds for insecurity.” This allows seller to demand that buyer give adequate assurance for performance. Buyer can respond, if buyer doesn’t then it’s a repudiation and seller can invoke remedies under §2-610. 

ii. §2-609 Right to Adequate Assurance of Performance –

1. A K for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired. When reasonable grounds for insecurity arise w/ respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.

2. B/w merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.

3. Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance.

4. After receipt of a justified demand failure to provide w/in a reasonable time not exceeding 30 days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the K.

a. Cmt 2 – 3 measures have been adopted to meet the needs of commercial men; the aggrieved party 

i. Is permitted to suspend his own performance

ii. Is given the right to require adequate assurance that the other party’s performance will be duly forthcoming

iii. May treat the K as broken if his reasonable grounds for insecurity are not cleared up within a reasonable time. 

b. Cmt 1 – essential purpose of a K b/w commercial men is actual performance.  

iii. §2-610 Anticipatory Repudiation – When either part repudiates the K with respect to a performance not yet due the loss of which will substantially impair the value of the K to the other, the aggrieved party may

1. (a) for a commercially reasonable time await performance by the repudiating party; or

2. (b) resort to any remedy for breach, even though he has notified to repudiating party that he would await the latter’s performance and has urged retraction; and

3. (c) In either case suspend his own performance or proceed in accordance w/ the provisions of this Art on seller’s right to identify goods to the K notwithstanding breach or to salvage unfinished goods. 

a. Note: Repudiation can result from action which reasonably indicates a rejection of the continuing obligation.

iv. §2-611 Retraction of Anticipatory Repudiation –

1. Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.

2. Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of this Article.

3. Retraction reinstates the repudiating party’s rights under the K with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.

a. Note: Repudiation is sufficient to give reasonable ground for insecurity and to warrant a request for assurance as an essential condition of the retraction. 

b. Reasonable grounds for insecurity? This can come from anything, including just rumors that have been widely spread.

v. §1-207 Performance or Acceptance under a reservation of rights – 

1. A party who, w/ explicit reservation of rights performs or promises performance or assents to performance in a manner demanded or offered by the other party does not thereby prejudice the rights reserved. Such words as “w/o prejudice”, “under protest” or the like are sufficient.

a. Note: This § provides machinery for the continuation of performance along the lines contemplated by the K despite a pending dispute, by adopting the mercantile device of going ahead w/ delivery, acceptance, or payment “w/o prejudice” “under protest” “under reserve” “w/ reservation of all our rights,” and the like. Cmt 1. This allows for a party the right to sue, demand original price and a modification (under §2-209) to occur after performance/acceptance.

Landrum v. Devenport (1981) 

Facts:  was a collector of automobiles. Fall of 1977 became interested in purchasing 3 Chevy Corvette Indy Pace Cars.   was sick so son Jimmy contacted ∆ Devenport. Jimmy selected the option he wanted from Devenport and then signed a purchase order; however the price was not filled in/   claims that the car’s sicker price was to be price of the cars (between $14K-$18K). By the time the ∆ received the pace cars, there price had skyrocket and demanded $22K for the pace car. ∆ purchased the car at $22K but did so under protect of the papers.

Held:

When a writing appears obviously incomplete, as when it is silent on a point which would normally be expressed, it may be complete by extrinsic proof of the omitted term. Even when a price is not agreed upon the agreement may still constitute a valid and binding contract if both parties intended to be bound and there is a reasonable certain basis for giving and appropriate remedy. § 2-204(3), §2-305. In such a case the law will imply that a reasonable price was intended. §2-305(1)(a). The fact that  and ∆ has sign an agreement in all respects except the specification of price, is some evidence that they intended to be bound; therefore the question of price is a matter for the jury. Even though  agreed to pay the higher price, he did so under protest in order to avoid the lost of the unique product and thus he never intended to acquiesce in  repudiation of the alleged agreement, this was not a novation.  Novation is the voluntary replacement of an old obligation with a new one; and requires the both parties intend for a new arrangement to be substituted for the old one.  disagreed with the contractual price and did not intend to make an new agreement but what was necessary in order to avoid a loss of his bargain.

XI. Unconscionability

a. Although not defined in the UCC, under §1-103 the concept enters into all transactions. Clauses, Ks and agreements that are very oppressive and/or create unfair surprise are deemed void. Unconscionability will always be a matter of law for the judge to decide. As a general rule, price alone is not unconscionable. Must look to ALL facts surrounding the K. Leases are essentially adhesion Ks as the parties do not have a lot of negotiating power. §2A-108 provides more guidance on unconscionability and allows for recovery of attorney’s fees.

i. §2-302 Unconscionable K or Clause –

1. If ct as a matter of law finds K or clause(s) unconscionable at time made ct may refuse to enforce K, or it may enforce the rest of the K w/o the unconscionable clause(s), or it may limit the application of any clause as to avoid an unconscionable result.

2. If K or clause(s) is determined unconscionable, the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the ct in making the determination.

b. 2 approaches when addressing individual clauses –

i. Procedural Unconscionability (conduct unfair?)  look to the totality of the circumstances

ii. Substantive Unconscionability (what did the parties know?)  look to the terms themselves for anything that is unconscionable.  

c. Problem 42 – Prof told salesman that he knew nothing about sailboats, but had always wanted to sail. Salesman showed him a $3,150 sailboat, which he bought (K). He then saw at another store the same boat for $1,000. The highest price for this boat was $1,200. Prof did no comparison shopping and did not know. Does §2-302 permit Prof to avoid the sale? Determination of unconscionability may be based solely on the terms (substantive) – can happen – but it’s not suppose to – what you’re really looking for it a combo of both substantive and procedural. Lots of cts will say – should’ve shopped around – freedom of K. Other cts will say this seller took advantage of this buyer.

XII. Identification of the Goods

a. We need to know the identification of the goods in order to know whether or not buyer has a property interest in the goods, and that property interest has nothing to do w/ who has technical title.

i. §2-501 Insurable Interest in Goods; Manner of Identification of Goods –

1. Buyer obtains a special property and an insurable interest in goods by identification of existing goods as goods to which the K refers even though the goods so identified are non-conforming and he has an option to return or reject them. Such identification can be made at anytime and in any manner explicitly agreed to by the parties. In the absence of explicit agreement, identification occurs

a. When the K is made if it is for the sale of goods already existing and identified;

b. if the K is for the sale of future goods, when those goods are shipped, marked or otherwise designated by the seller as goods to which the K refers;

c. When the crops are planted or otherwise become growing crops or the young are conceived if the K is for the sale of unborn young to be born w/in 12 months after contracting or for the sale of crops (w/in 12 months or next harvest, whichever is longer).

2. Seller retains an insurable interest in goods so long as title to or any security interest in the goods remains in him and where the identification is by the seller alone he may until default or insolvency or notification to the buyer that the identification is final substitute other goods for those identified.

3. Nothing in this § impairs any insurable interest recognized under any other statute or rule of law.

a. Cmt 2: Identification can be tentative or contingent upon the happening of something else. This can be left up to the parties in their contracting.

b. Cmt 5: Undivided shares in an identified fungible bulk, such as grain in an elevator or oil in a storage tank, can be sold. This is enough to create identification of the good.

b. Issue: Who bears the risk of loss (ROL)? Under C/L there was a huge concern surrounding who bears the Risk of Loss of goods once they were shipped. The UCC does not concern itself w/ this. §2-509 deals w/ risk of loss when neither party has breached, and §2-510 applies if no breach has occurred.

i. §2-509 Risk of Loss in the Absence of Breach –  

1. Where the K requires or authorizes seller to ship the goods by carrier

a. if it does not require him to deliver them at a particular destination, the ROL passes to buyer when the goods are duly delivered to the carrier even when the shipment is under reservation; BUT

b. If it does require him to deliver them at a particular destination and the goods are there duly tendered while in the possession of the carrier, the ROL passes to buyer when they’re delivered to buyer.

2. Where the goods are held by a bailee to be delivered w/o being moved, the ROL passes to buyer

a. on his receipt of a negotiable document of title covering the goods; or

b. on acknowledgment by the bailee of buyer’s right to possession of the goods; or

c. after his receipt of a non-negotiable document of title or other written direction to deliver.

3. In any other cases, the ROL passes to buyer on his receipt of the goods if seller is a merchant; otherwise on delivery.

a. Cmt 3: A merchant seller CANNOT transfer ROL and it remains upon him until actual receipt by buyer, even though full payment has been made and buyer has been notified that the goods are at his disposal. Seller is protected under §2-510.

c. General rule: Absent contrary agreement, where seller is a merchant, the ROL passes to buyer w/ actual receipt of the goods, and where seller is NOT a merchant, ROL passes to buyer w/ tendered delivery.

i. §2-510 Effect of Breach on ROL – 

1. Where a tender or delivery of goods so fails to conform to the K as to give a right of rejection the ROL remains on seller until cure or acceptance.

2. Where buyer rightfully revokes acceptance he may to the extent of any deficiency in his effective insurance coverage treat the ROL as having rested on seller from the beginning.

3. Where buyer as to conforming goods already identified to the K for sale repudiates or is otherwise in breach before the ROL has passed to him, seller may to the extent of any deficiency in his insurance treat the ROL as having rested on buyer, for a commercially reasonable time.

a. Note: Where there has been a breach of K, if the one in control of the goods is the aggrieved party, whatever loss or damage may prove to be uncovered by his insurance falls upon the K breaker under (2) & (3) rather than upon him.

d. Problem 43 – Has §2-501 identification occurred –

i. Seller, fisherman, Ks to sell his entire catch for coming season. Does identification occur on the making of the K, on catching of the fish, or on their packaging w/ a label indicating they belong to this particular buyer? Identification occurs when they’re labeled. Cmt 6 focuses on the fact that if we’re talking about future goods (fish that haven’t been caught) – this concept doesn’t apply to fish. The default rule if this doesn’t apply is – when they’re packaged. Focus on the fact that it’s not future goods, and apply the default rule – fish are identified when they’re packed. However, there’s one minor detail – see last sentence of §2-501(1) – in the absence of explicit agreement identification occurs. Thus, before applying the default rule always look to see if there’s a specific agreement. The explicit identification here is “CATCH” – identification here under the explicit agreement occurs when they’re caught and not when they’re packaged.

ii. 3 Ring Circus contracted to sell unborn calf of elephant as soon as born; K was made when elephant was 2 months pregnant. Does identification occur on date of contracting, on calf’s birth, or when calf is marked for shipment? Identification occurs when the young are conceived if the K is for the sale of unborn young to be born w/in 12 months after contracting. Once 12 months – it’s when calf is born that identification takes place.

iii. Farmer agreed to sell ½ of grain he had stored in Silo where his grain was mixed w/ that of other farmers. Does identification occur on contracting or on segregation of the grain? Here the Grains are unidentifiable fungible goods so identification occurs at time of contracting.

iv. Wonder Widgets contracted to sell 5,000 widgets to buyer. Its warehouse had 2M widgets, all alike. Does identification occur on contracting or when the goods are picked out and marked as pertaining to this K? If these widgets are just as fungible as the grains then the goods become identifiable when K is made. However, once you state a specific quantity, the goods have to be segregated to be identified. Who bears the risk of loss? Identification deals w/ this b/c the key is what would you be able to insure if you were insuring 5000 widgets when you’ve got 2M of them – you can’t just say 5,000 w/o segregating b/c an Ins Co won’t accept that. In part (iii) identification takes place at time of K. In (iv) we need to obey segregation – once segregated then we have identification.

XIII. Risk of Loss: No Breach

a. General Rules – Who bears the risk of loss has nothing to do w/ who has technical title to the goods. General rule on the transfer of ROL, absent contrary agreement, (1) where seller is a merchant, the ROL passes to buyer on buyer’s actual receipt of the goods; and (2) where seller is not a merchant, ROL passes to buyer when seller tenders delivery. §2-509(3). NB: For ROL always think of Insurance Coverage.

i. Problem 44 – Bill bought car from John, car dealer – paid price in full, and John promised to deliver next Monday. However, Bill told John that he was busy and both agreed for Bill to pick it up next day. That Monday night car was stolen from the lot due to no fault of John, who had taken reasonable precautions against such a thing. Who had the ROL? §2-509(3) – ROL passes on receipt of goods when seller is a merchant. John is the seller (merchant) the ROL would go to Bill when he actually received car. However, Bill never got the car, thus John bears the ROL – it stays w/ the seller, unless there’s an agreement that determines who bears the ROL. Might John claim he is a “bailee” and this a bailment situation (thus, ROL is on the true owner)? NO b/c a bailment generally involves a 3rd party, and here we have only John, seller, and Bill, buyer.

ii. Problem 45 – Janice had a garage sale. Her neighbor bought piano for $200 and said she would pick it up the next day. That night the piano was destroyed (house burned down). Did the ROL pass from Janice to neighbor? Janice (seller) is not a merchant so ROL goes to Barbara (buyer) under §2-509(3)’s “tender of delivery,” which fastens the ROL. §2-503 defines “tender of delivery” – it is made available (after shaking of the hands) enabling buyer to take delivery. 

1. §2-503 cmt 1 – term “tender” is used in this Article in 2 different senses: (1) refers to “due tender” which contemplates an offer coupled w/ a present ability to fulfill all the conditions resting on the tendering party and must be followed by actual performance if the other party shows himself ready to proceed. This is the default meaning; (2) refers to an offer of goods or documents under a K as if in fulfillment of its conditions even though there is a defect when measured against the K obligation. Used in either sense, however, “tender” connotes such performance by the tendering party as puts the other party in default if he fails to proceed in some manner. Turning the goods over is really what “tender” means – think Insurance.

2. §2-308 – where does delivery take place (in the absence of an agreement) – seller’s place of business or if he has none his residence. Start w/ the basic proposition that delivery will take place at seller’s home. Then next ask what are seller’s responsibilities to make sure they’re available to buyer (segregating them, holding them for the buyer) – then actually giving them to buyer. There’s a time period here during which the ROL stays w/ seller until buyer picks up the goods. Once buyer picks up the goods ROL shifts to buyer.

iii. If Neighbor never picked up the piano and if it was destroyed in a fire 6 months after the sale, what result? §2-709 is seller’s equivalent to buyer’s rights to specific performance. Buyer wishes to get goods from a seller, that seller doesn’t turn over – buyer seeks damages called Specific Performance. But it’s not called Specific Performance when it’s the seller looking to enforce the K – it is called an Action on the Price. Generally a seller is not entitled to an action on the price (not even entitled to consequential damages) – seller is not entitled to sue to get the price – just the profits. However, there are some situations in which an action on the price is in fact available to seller – for e.g., fire happened 3 weeks late. Is 3 weeks a reasonable period of time to hold the goods for buyer while keeping the ROL on seller? If it is then the ROL stays w/ seller, but if it’s unreasonable for buyer to wait 3 weeks to pick up the piano, seller can say that the ROL shifted to buyer and now seller is entitled to seek action for the full price of the K, not just profits.

1. §2-709(1)(a) – when buyer fails to pay price as it becomes due seller may recover, together w/ incidental damages the price of goods accepted or of conforming goods lost or damages w/in a commercially reasonable time after ROL has passed to buyer.

iv. Note: §2-509(3) applies only when §2-509(1) or (2) does not. In many Ks, where the goods are in an independent warehouse, seller must arrange for Warehouse Company (bailee) to change its records to show buyer as the new owner. §2-509(2) sets out the rules as to when ROL passes to buyer in such a situation. In essence, the ROL rests on whoever has control over the bailee. In some Ks seller is required to ship the goods by independent carrier to buyer. Such transportation Ks are governed by §2-509(1). Note that in transportation Ks the test as to when ROL passes depends on whether the K requires seller to “deliver the goods at a particular destination.”

b. Delivery Terms – Once again we’re dealing w/ ROL in the context of a K that requires that the goods be shipped. The terms used are not just price terms; they’re also shipment terms which affect the ROL.  

i. Shipment vs. Destination Ks – There’s a presumption in favor of shipment Ks. Seller’s obligation is to make goods available to buyer wherever the K says, if it doesn’t say then default rule is in seller’s place of business, if he has none, then his residence.

ii. §2-319 F.O.B. and F.A.S. terms –

1. Unless otherwise agreed the term F.O.B. (Free on Board) at a named place, even though used only in connection w/ the state price, is a delivery under which

a. when the term is FOB the place of shipment, seller must at that place ship the goods and bear expense/risk of putting them into possession of the carrier; or

b. when the term is FOB the place of destination, seller must at his own expense or risk transport the goods to that place and there tender delivery to buyer;

c. When under either (a) or (b) the term is also FOB vessel, car or other vehicle, seller must in addition at his own expense or risk load the goods on board. The name of the vessel must be named on the bill of lading.

2. F.A.S. (free alongside) at a named port, even though used only in connection w/ the stated price, is a delivery term under which seller must 

a. at his own expense or risk deliver the goods alongside the vessel in the manner usual in that port or on a dock designated and provided by buyer; and

b. obtain and tender a receipt for the goods in exchange for which the carrier is under a duty to issue a bill of lading.

3. Buyer must seasonably give any needed instructions for making delivery. Seller may treat the failure of needed instructions as a failure of cooperation. 

4. Under FOB and FAS, unless otherwise agreed, buyer must take payment against tender of the required documents and seller may not tender nor buyer demand delivery of the goods in substitution for the documents.

iii. CIF and C& F always represent a shipment K

iv. FOB can be either a shipment or destination

v. FAS are delivery Ks

vi. Problem 46 – Seller in NYC contracted to sell 80 boxes of clothing to buyer in Savannah, GA. Delivery term “$1,800 F.A.S. S.S. Seaworthy, NYC.” Seller delivered to the dock alongside the S.S. Seaworthy and received a bill of lading from the ship as a receipt. Before boxes could be loaded, dock collapsed, everything thereon disappeared into the water. 

1. Under §2-319(2) must buyer pay anyway? Seller’s responsibility is to deliver them alongside the ship once seller has fulfilled this obligation the risk of loss passes to buyer and buyer must pay for the goods. 

2. What if delivery term had been “Exship S.S. Seaworthy, Savannah,” and the boxes had been properly unloaded just before the dock collapsed? Would §2-322 make the buyer pay? If the dock collapses, §2-322 states …. Once the seller properly unloads, the risk of loss passes to buyer.  

vii. Problem 47 – 

viii. §2-504 details what the obligation is w/ respect to shipment K. Since we’re saying that it FOB Detroit – all seller has to do is deliver them to a carrier – place goods w/ carrier (reasonable to nature of the goods). Once seller does this, risk of loss passes to buyer.

Cook Specialty Co v. Schrlock – 

Facts: FOB (free on board) seller places press brake on a carrier and received from the carrier a certificate of insurance – goods were destroyed in transit.  Carriers insurance did not cover the loss product.

Held:  §2-509 Where the seller is required or authorized to send the good to the buyer and the contract does not require him to deliver them at a particular destination, then unless otherwise agreed he must at a particular destination, then unless otherwise agreed he must (a) put the goods in the possession of such a carrier and make such a contract for their transportation as may be reasonable having regard to the nature of the goods and other circumstances of the case. Seller failed to make a reasonable K w/ carrier. Buyer lost here. MSI did not undertake the responsibility to insure the shipment, and did not ship the press brakes at a lower cost then the plaintiff expressly authorized. Usually the carrier pays if the goods are destroyed in transit – if its insurance allows it, or if the carrier’s K w/ seller states so, etc… Here carrier’s liability was limited to $5K and the goods were valued at $20K.

Note: Take away from this case that buyers do have an argument regarding carriers not being reasonable to the nature of the goods. A good e.g., would be non-refrigerated carriers for food goods.

(b) Sub§ (c) requires that goods actually be loaded onboard so risk of loss attaches to buyer

(c) CIF Birmingham – the seller’s responsibilities are at his own expense and risk (buyer has already paid which is why its CIF) put goods in possession of a carrier at port shipment and load goods showing freight is paid. One says “delivery” other says “loading”- this is relevant b/c delivery is sufficient. Most of the time carrier does the loading. Seller must get it to carrier. 

Rheinberg-Kellerei GmbH v. Vineyard Wine. Co – Shipment K and seller gets the goods to carrier – ship gets lost at sea – who bears the risk of loss? Buyer b/c it’s a shipment K. In this case, seller screwed up – see §2-504 failure to notify buyer or make proper K is a ground for rejection only if material delay or loss ensures – must NOTIFY buyer. Here seller doesn’t notify buyer, he instead notifies the broker, who also does not notify the buyer. 

So if you don’t get notified then you don’t know if you should insure or not. 

Problem is that ct did not find broker to be an agent of the buyer. Risk of loss never passed and buyer did not have to pay for wine lost at sea.

Problem 48 – Large shipment of pineapples. FOB seller’s processing plant

Risk of loss did not pass to buyer – it remains w/ seller – he has not segregated. Think of Insurance Co they would want to know what it is insuring (quantity as a percentage is fine)

Problem 49 – If nothing was stated in the K, that would be a shipment K – default/presumption. The risk of loss shifts to buyer upon receipt

The CISG Art 67 has same basic default rule as the UCC

The parties can determine whatever risk of loss rule they want. Here there was none. Once the goods are handed to 1st carrier for transmission the risk of loss attaches.

CISG Art 68 risk of loss from the moment K is formed.

Problem 50 – (a) Starts w/ lessor and Remains w/ lessor unless there’s an agreement. 

(b) Yes it would be valid b/c parties may modify the rules under §2-808

Performance of K

Seller’s basic obligation – transfer and delivery

Buyer’s basic obligation – pay in accordance w/ K

Reading Pipe case – principle of Substantial Performance

C/L generally required perfect tender w/o deviating from the K. But w/ doctrine of substantial performance this changes – so long as the breach doesn’t substantially impair the value of the K to the buyer.

Installment Sales embody this substantial performance principle.

Separate lots – separate acceptances  installment K.

We want to focus in on each installment to determine whether we have a right to reject (1) reject that installment or (2) reject entire K

§2-612 and the UCC in general focus to keep the K intact

Problem 51 – Broken statutes can buyer reject under §2-612?

2 part test 

1. Substantially impairs the value of that installment – here it’s not a substantial impairment; only 1 is broken – no problem

2. And cannot be cured – here it was cured

(b) This one may be rejected b/c substantial impairment. Half were broken. If replaced them w/in a week – this was cured. This was reasonable. This is not enough to reject the installment.

(c) You clearly can reject that installment. Now the problem is – can buyer say enough is enough – now I’m saying that the entire K is in breach. 1 or more installments impair the value of the K then there’s a breach of the whole K. 

It’s a question of fact. 

Perfect Tender Rule – way to think of seller’s obligations – seller has to fully perform and buyer has an absolute right to reject if seller performs in any way that deviates from the K.

The fact that we give sellers the opportunity to cure doesn’t mean that buyer can’t expect full compliance.

After accepting the goods, the buyer can still try to get out of the K if there’s a defect.

Difference b/w these 2 is critical. If buyer rejects, seller has burden of proof/persuasion whether his performance satisfies the K. 

If we’re dealing w/ a defect, then buyer has the burden of proof on whether or not the seller’s performance satisfies the K.

Problem 52 – (a) Does C/L doctrine survive §2-601? It doesn’t, but see §2-508 – it’s not material so therefore she has to give them an opportunity to cure. 

1st principle – on what basis does buyer have the right to reject it? If the goods are defective – here cigarette lighter and carpeting provide buyer the absolute right to reject. 

But now we deal w/ “materiality” – is this material or not? 

So, you have an absolute right to reject for any nonconforming good, but this does not mean that the K is at an end b/c now we have to look at what happens from the seller’s perspective.

Has the date of performance expired? No. The relevance is that the date has not come for the K to be completed and therefore seller still has time to conform to the K. 

So we have 2 absolute rights – right to reject for buyer; and right to conform for seller (provided date of performance has not expired).

Assumed K date has expired – buyer still has right to reject, but now we focus on §2-508(2) – seller has an opportunity to cure the defect if there was a reasonable basis for believing that the goods would be accepted. This is called a “surprise rejection” – seller is surprised by a defect that seller did not know about – must be acting in good faith – and seller thinks that buyer would accept w/ some accommodation such as a discount. Thus it can be a major defect or a minor defect – all we need to know is if we have a situation where seller has a reasonable belief that goods would be accepted.

Ramirez case – buyer buys a mobile van – adjustments have to be made to it. Van was not ready on date specified – another date was promised and again it wasn’t ready – and then it happened again. So b/c it wasn’t ready the buyer never got a chance to “accept” the goods – he rejected it every time.

See 1st paragraph on p. 232 – “before acceptance buyer may reject goods for any nonconformity….” 

See middle paragraph on p. 233 – “Nonetheless we conclude that the PTR … to reject goods for any defect b/c of seller’s right to cure rejection does not terminate the K.”

See last paragraph last sentence on p. 234 – “B/c buyer may reject goods w/ insubstantial … uncured. Otherwise….” 

See middle on p. 235 “Underlying the Code provisions ….”

See top p. 236 “Nonetheless, that rejection….”

At some point the perfect tender rule kicks in and says to seller okay you had a right to cure but enough is enough. 

Problem 52 cont’d

(b) Yes this section is of use to Swank Motors. A seller has the right to cure in some circumstances. 

If a repair and replace clause is in the K, if buyer rejects then seller has the right to “repair and replace” – applies to defective carpet, stereo system, whatever it is enforceable.

(c) §2-601 perfect tender is not required? It has to be normally expected, if it is part of the usage of trade then they will win. If you say “perfect tender” is defined by the “usage of trade” then that’s applicable.

Problem 53 – (a) Shaken Faith Doctrine – W/ the car being such a significant purchase it gets its own special treatment. Once you’ve lost faith in that particular car then you no longer have the desire to have that car even w/ a new or different engine. Is allowing replacement of a new engine from a different car ok? This is fact sensitive. Materiality comes into play here, however, in the context of how we allow the seller to cure.

See Wilson v. Scampoli case – don’t want the TV at all – want a new TV – didn’t allow seller opportunity to check out the defect. Ct held buyer has to give seller the opportunity to check out what the defect is in order for seller to know what the proper cure would be.

(b) Refuse to refund. Aug 20th is before the due date for the K. B/c it’s a new car not readily identifiable w/ the one that blew up – it’s not the same car, you’re getting a new replacement and so this would be fine.

See p. 227 – Questions

Is ct following the perfect tender rule? PTR says you can reject but seller has opportunity to cure. If this were a true or false question just focusing on §2-601 then it would be FALSE. Here, however, §2-508 is relevant. Can you hold on to goods which you have rejected? Yes §2-511 gives buyer a security interest in those goods. Unless buyer got his money back holding on to it is his bargaining chip. 

Problem 54 – (a) §2-504 – it is proper grounds for rejection but only for “material” loss. 20 fish out of 50 is material so he can reject it.

FOB Portland – risk of loss shifts to buyer

Must show that appropriate K was made and buyer was notified. If seller fails to notify then materiality comes in. If seller doesn’t notify but all 50 lobsters get to buyer’s hands in good shape – can buyer reject based on notice? NO b/c you got what you wanted – perfect tender rule.

§2-504 says you have to notify, but buyer can’t rely on lack of notification unless there is substantial harm. Here there is substantial harm and buyer can rely on lack of notice as grounds for rejection.

If a rejection is ineffective (that is, buyer must seasonably notify seller of his rejection) then it’s an acceptance and then the burden of proof shifts to the buyer to establish that there was a defect of nonconformity.

(b) FOB Portland – risk of loss shifts to buyer - §2-510 – there was a breach so this risk of loss never shifted to buyer. §2-510 – when there’s a breach the risk of loss never shifts. So buyer can reject.

(c) How quickly to act? Buyer must notify seller w/in a seasonable/reasonable amt of time and keep the lobsters by taking reasonable precaution to care for them (i.e. don’t put them in boiling water).

If buyer decides to reject them all then there’s a duty to care for the lobsters buyer rejected. Duty of care depends on the circumstances – you can’t use or treat the lobsters as if they were yours.

So buyer must  

(1) Give notification

(2) Use reasonable care, and 

(3) Don’t use or treat them as your own

(e) Not if it rejects the whole but only the 20 b/c if it rejects the whole it’s a wrongful rejection. If he keeps 30 and rejects 20, he can resell the 30 to mitigate. You might be able to resell even if rejects them all if selling those 30 is the only reasonable way to act in trying to do what is right for the seller (benefit of seller).

§2-601(c) – what constitutes a unit – all 50 or 1 lobster? It’s a unit when you’re buying 50 lobsters. So unit depends on what is being purchased.

(f) No but it also sacrifices its rights by not doing so. You have to give notice of rejection – next question becomes what must the notice contain. There are 2 kinds 

(1) General Notice – this is sufficient to reject – to place the burden on seller to say that goods to conforming. But not particularizing puts buyer in position where he can’t rely on reasons for rejecting (precluded from this).

(2) Specific Notice

So, send the notice rejecting w/ a statement saying that the reasons will follow – this is ok b/c at least you’re putting the seller on notice.

(g) Be careful w/ the lobsters.

Note: In Ramirez the ct accepted the proposition that seller had the right to try to cure more than once. There we had several promises to cure. Question is whether ct is applying §2-508 and allowing a serious of rights to cures? There’s nothing in §2-508 that seller has multiple opportunities to cure.

In fact we have a surprise rejection – allows seller to cure and that should take care of the surprise rejection. So, what gives the ct a basis to allow multiple attempts to cure? It’s an attempt to bring some fairness into the bargaining process so that we don’t wind up w/ a situation where a buyer is unfairly rejecting goods.

See middle on p. 235 – revolutionary change of business practices in this century. Buyers no longer expect a perfect tender. We’re used to having defective goods – so buyer can just take it in and have seller repair or replace it – this is acceptable in our day-in-age.

Problem 55 – He accepted it when he received it even though he sent back the tail b/c under §2-601 – even though it came in parts it was a unit. 

Is it a unit in the sense of the definition that you can remove a part and send it back and they can resend one that matches or fits? Is this okay? Caraballo willing to bet that this will be okay but doesn’t know if that’s b/c it’s a unit.

He bought the model of the horse (which had to be assembled) – so this is a unit 

The problem is §2-606 – there are 3 ways that you can wind up accepting

(1) By saying “I accept”

(2) You accept when you fail to make an effective rejection

(3) Any act inconsistent w/ seller’s ownership – taking the rest of the horse, painting it, attaching a tail you made – appears to be an exercise of ownership – so you’ve accepted the goods – b/c this is inconsistent w/ seller’s ownership.

So whether it’s a unit or not makes no difference.

See p. 227 – Seller makes a tender – Buyer rejects or accepts. When dealing w/ units you’re accepting or rejecting units.

Sinon may reject but after accepting? When Sinon sends the tail back he is acting in terms of rejection but yet he has already accepted. This seems odd. Once you accept you cannot reject BUT you can REVOKE your acceptance. Once you have rejected, there’s the right to cure; once you have accepted the right to reject terminates. 

Does this preclude a lawsuit for breach? No acceptance doesn’t preclude this or any other breaches of warranty. By exercising ownership you just give up your right to reject but not to sue.

See bottom of p. 242 – 1st sentence – Rejection and revocation of acceptance…. 

In one situation for any reason rejection. In the other situation there has to be a substantial impairment.

Rester v. Morrow case – Buyer bought car from seller – many things wrong w/ car. Here buyer accepted the car, drove it and found defects – they were cured – drove the car – some defects – they were cured – and this kept happening – lots of continuous defects w/ the car. So the question becomes can you revoke your acceptance under these circumstances?

§2-608 – you can revoke your acceptance … if it appears value is substantially impaired.

See middle of p. 249 – “Rester’s acceptance was reasonably induced….”

See last paragraph – “Rester’s entitlement … totality of circumstances … whether the aggregate nonconformity substantially impaired the value of the car to Rester.”  

Substantial impairment is determined by reference to the particular needs of the buyer even though seller may have no advance knowledge of those needs and even if those needs may change after the acceptance of the car – this is a very subjective test.

“While the statute … ct must proceed by reference to the unique circumstances of the buyer.”

So we have an objective test measured by a subjective standard – this is not easy to do kinda hard to apply – cts struggle w/ this – some cts allow a setoff and some don’t – it’s all a question of what kind of value the use had to the buyer.

It’s dangerous to use the goods after revocation of acceptance – but sometimes you may have to use the goods and this will depend on the circumstances of why you used the goods and other factors.

Problem 56 – (a) Alice bought new car fender fell off. Can she sue under §2-609 or must she give dealer a right to cure? Most cts will say give dealer the right to cure (fix it).

(b) As paint comes off … cumulative effect – enough is enough

(c) She can revoke now – the more things happen the more likely it is a substantial impairment to her.

Would §2-609 help? It doesn’t hurt – (1) if they don’t give you assurance and brush you off – then you have grounds for insecurity – you can then act accordingly. (2) If they don’t brush you off but continue to play the repair-defect game then you’ve already set proper foundation for proper revocation of acceptance.

(d) If the consequential damages are foreseeable then yes. Most cts allow it for rentals. How about a new car? Even under lemon law the chances are you’re not going to get a new car.

Problem 57 – According to §2-709 parties are able to limit this if they are successful every time. They’re living up to their promise.

If the clause is unconscionable there might be a method to invalidate it – if the warranty fails in its central purpose then this might also be a ground for invalidation.

If you can make the argument that it fails the warranty’s central purpose then you invalidate it.

I. Introduction

a. Unsecured Credit Transactions – creditors that trust debtors either b/c they’re solvent or trustworthy that only their promise to pay is good (this is a “signature loan”). General creditors cannot obtain collateral to secure payment.

b. Secured Credit Transactions – creditors that are less sanguine about debtors’ ability/desire to repay and may demand that debtors either obtain a surety (co-signor or guarantor, or an Art. 3 accommodation party) or secure a debt by nominating some of debtors’ current or future property as collateral. If debtor defaults, the collateral may be seized and sold and the proceeds of the sale used to pay the debt.

i. Secured Creditors’ Concerns – These creditors may compete w/ other claimants for the property: donees, buyers, and (if financial death occurred) the debtor’s bankruptcy trustee. Worse yet, creditors must compete w/ each other, and the law must somehow provide rules to determine who among all these individuals is to receive the property.

1. UCC Art. 9 – Original version dealing w/ “secured” transactions was promulgated in 1962 and has been substantially rewritten twice in 1972 and 1999. 

c. Lien – an interest in debtor’s property given by law to protect a creditor. 

i. Voluntary (Consensual) Lien – If debtor voluntarily grants such an interest, a consensual lien is created. If a consensual lien is taken in debtor’s real property, the lien is a mortgage. A consensual lien in personal property or fixtures is a security interest and is governed by Art. 9.

ii. Involuntary (Non-Consensual) Liens – imposed against debtor’s property. If the lien arises out of judicial proceedings it’s a judicial lien. An execution lien gives the sheriff the right to seek out property of debtor. A lien of levy allows the sheriff to take physical possession of the property. A statutory lien is one imposed either by statute or C/L in favor of certain creditors – e.g., liens given to landlords, to artisans repairing personal property (garage mechanic), to innkeepers, and even attorneys. A mechanic’s lien is a statutory lien in favor of those who perform construction work. If you don’t pay your taxes the fed gov’t will file a federal tax lien to reach all your property. 

d. Securing a Transaction – A handshake on an oral agreement for a loan makes the deal enforceable as long as you can prove it. If at the end of the day debtor fails to live up to some term of the K – e.g., if C agreed to lend car to D and part of the agreement is to get the car checked out – that failure to do so is a breach and that is enough to call in the debt. Focus  on the total set of obligations, not just monetary. A better way to make creditor feel secure is to reduce the deal to writing, and seek collateral. This way if the property is fully secured and debtor fails to live up to a term in the K, creditor can take any personal property that was used to secure the debtor. Unlike a general creditor who has to file a lawsuit, get a judgment and collect through a sheriff’s sale, a secured creditor doesn’t have to go to court and can take the property as long as it doesn’t breach the peace. 

i. Note: The only time debtor does not have to repay loan is when it’s a gift. 

II. Bankruptcy (p. 808)

a. Unsecured Creditors vs. Secured Creditors – this is the entire battle for priority that exists under the Bankruptcy Reform Act of 1978 (Bankruptcy Code). 

b. 4 Primary Types of Bankruptcy:

i. Chapter 7 – straight bankruptcy (a pure liquidation proceeding). Turn all of bankrupt’s property into cash and then distribute the money on a pro-rata basis to all creditors as a complete discharge of debts. There’s a whole scheme of priorities that come into play in the distribution. The idea is that all similarly situated creditors are to be treated equally. General creditors get what’s leftover. There’s always a trustee appointed.

ii. Chapter 11 – a reorganization of assets proceeding for businesses. Available to business debtors. Propose a plan to take care of creditors by reorganizing all spending. There’s never a trustee appointed, but there are “debtors in possession” appointed (these are the same board guys that will continue screwing their suppliers/creditors)

iii. Chapter 12 – a reorganization proceeding for farmers

iv. Chapter 13 – a debt repayment plan only for individuals who have secured and unsecured debts w/in a certain range. Individuals w/ continued steady income – used as a rehabilitation program.  Set up a plan that will take 3 (or w/ permission 5) years to complete. Send trustee a check once a month to take care of your debts.

c. 2 Types of Bankruptcy Proceedings:

i. BC §301 Voluntary Bankruptcy – debtor files a petition w/ bankruptcy court. 

ii. BC §303 Involuntary Bankruptcy – creditors file a petition. Debtor is forced into bankruptcy (Ch 7 & 11 proceedings). If debtor has less than 12 creditors, then 1 creditor can file the petition. If more than 12, then 3 need to file.

1. BC §362 Automatic Stay (debtor’s best friend) – Once petition is filed, anyone attempting to collect on a debt must cease. 

a. Note: Date on which the petition is filed is important (measuring moment).

iii. Schedules – lists showing debtor’s assets and creditors. Filed along w/ the petition.

iv. BC §341 Meeting – the 1st meeting creditors are summoned to where they elect a trustee
 to gather up debtor’s property, sell it, and represent the creditors’ interests in the distribution proceeding. If other people claim the property, trustee may have to litigate the issue. 

v. Overall Goal  Obtain a Discharge of Debt – Bankrupt then petitions bankruptcy judge for a discharge (forgiveness) of all scheduled debts so that bankrupt’s life can be resumed financially unburdened. W/ some exceptions, bankrupts usually receive a discharge from most (not all) debts. 

1. See BC §522 Exemptions – debtor can claim these for self. In NJ, all real property owned jointly is exempt. FL has a homestead exemption whereby the entire home and property therein are exempt.

vi. Trustee’s Goal  Make the Estate BIG – When trustee gathers the estate’s property, he either can surrender the encumbered collateral to the secured creditors, or he can elect to sell it, perfected creditors get their debts paid off 1st from the proceeds. Unencumbered assets are also sold to pay for the proceeding, and, from whatever is left, the general creditors are paid off last.

1. BC §541 Property of the Estate – (a)(1) all legal or equitable interest of debtor in property as of the commencement of the case (including all S.I. property); (a)(5) any interest in property that debtor acquires w/in 180 days after such date (i.e. an inheritance).

vii. BC §544(a) Strong Arm Clause – as of petition’s filing date trustee becomes a perfected lien creditor who has levied on all of the bankrupt’s property. Secured creditors whose security interests are unperfected at this moment lose the right to claim the collateral. But if a creditor’s claim to the property survives trustee’s attack, the creditor’s security interest (lien) is perfected. Trustee has the power to try to unsecure a secured creditor.

1. Validity (perfection) of S.I. is a matter of State law. If the S.I. is finally determined to be unperfected, the interest is destroyed, and the creditor becomes a general creditor.

a. Note: In most bankruptcies the unsecured creditors receive NOTHING!

2. Perfection of the S.I. is the ultimate goal of any creditor taking an interest in debtor’s collateral. Creditors w/ perfected S.I. beat out trustee, non-bona fide purchasers (BFPs), creditors w/o perfected S.I., creditors whose interests were perfected later in time, and creditors w/ no interests at all (general creditors). 

3. How is a Creditor’s S.I. perfected? Depends on:

a. Nature of the collateral, 

b. The technical steps required by the statutes (or C/L), and 

c. The particular moment in history in which the question is asked.

viii. BC §547 Preferences – many payments made by an insolvent debtor to an existing creditor w/in 90 days of the filing date are void as preferences. Trustee can recover the payment from the preferred creditor. 

1. E.g. On Jan. 1, A owed B, C, and D $1,000 each. On May 1 A paid B $1,000 and next day filed a voluntary petition in bankruptcy. Trustee can recover payment made to B for fairness to C and D.

III. Pre-Code Security Devices (p. 810)

a. Benedict v. Ratner (SC 1925) – Facts: Hub Carpet received certain loans from Δ. Δ in return got a lien (assignment) on all past and future accounts receivable. Unless the lien was foreclosed upon, all indicia of ownership int he accounts was retained by Hub. No recordation of the lien was made. Hub soon thereafter filed for bankruptcy. Π, bankruptcy trustee, filed an action to void the lien as a “preferential transfer.” Reasoning:  The BC allows a trustee to void pre-filing fraudulent transfers (this is determined by state law). Here, state law declares as fraudulent a lien on or other S.I. in property which in unrecorded, the transferor retaining apparent possession. Delivery is not what matters but rather dominion. Held: When a transferor retains the indicia of dominion over any kind of property, a secret transfer of title can work a fraud on the transferor’s future creditors and is, therefore, a fraudulent transfer. Here, the arrangement for the unfettered use by Hub of the proceeds of the accounts precluded the effective creation of a lien and rendered the original assignment fraudulent in law. Consequently the payments to Δ and the delivery of the Sept list of accounts were inoperative to perfect a lien in him, and were unlawful preferences. Therefore, trustee was entitled to recover the amount.

i. Rule: When a bankrupt gives a lien on accounts to a creditor but retains all indicia of ownership thereof, the lien is voidable in bankruptcy.

ii. Secret Liens – The law frowns upon secret liens b/c in effect they perpetuate fraud on all other creditors since notice has not been given to the world. Therefore, by putting the world on notice, an individual protects their interest in the property.

iii. Preferential Transfers – the fear is that a soon-to-be bankrupt may attempt to favor certain creditors over others by releasing property prior to filing. BC policy favors equal treatment of creditors, so such transfers are voidable.

iv. Ct indicated methods by which the lien would have survived trustee’s attack. All of these methods have ensure that the world is put on notice that creditor is claiming interest in debtor’s property. By requiring the creditor to police debtor’s conduct (record the mortgage, pay over collections to the creditor, etc.), the Ct paved the way for increased commercial financing. Art. 9 solves the secret lien problem by making sure creditor’s interest in debtor’s property is obvious so that no later creditors are deceived (can be done by filing a notice, called a financing statement, in the public records, or by taking possession of the collateral).

1. UCC §2-402(2) – In a sale of goods transaction it’s still a bad idea for seller to retain possession of sold objects for a long time after the sale is over. 

v. One way around the problem is to permit creditor to have physical possession of property (a pledge), but this works only where the collateral is tangible and accounts receivable are not.

b. Pledge – Debtor (pledgor) gives physical possession of collateral to creditor (pledgee) until debt is paid. Possession then perfects creditor’s interest in the collateral (even against bankruptcy trustee). Pledging is a superior way to perfect creditor’s S.I. 

i. 2 Drawbacks:

1. Only tangible objects can be pledged, and a business debtor may want to borrowing $ against intentional collateral (i.e. accounts receivable); and

2. For some types of collateral debtor needs to keep possession (i.e. manufacturing machines). It was therefore necessary to create non-possessory S.I.s.

c. Chattel Mortgage – as w/ real property, mortgage given by debtor (mortgagor) to creditor (mortgagee) was recorded in a designated place and indexed under debtor’s name so that other potential creditors can check and see if the collateral is encumbered. Thus, debtor could have possession, but the secret lien problem was avoided b/c the mortgage through the reporting system placed the world on notice.

d. Conditional Sale – Problem 256 (p. 816) – C sold D a used car for $900, to be paid in 3 payments of $300. Oral K. D missed 2nd payment, and one of C’s employees repossessed the car and returned it to seller. D sued C for conversion (you took my property, you thief). Who wins?

i. An unpaid seller may repossess only in 3 circumstances:

1. When §2-702 applies;

a. UCC §2-702 Seller’s Remedies on Discovery of Buyer’s Insolvency – (1) Where seller discovers buyer is insolvent he may refuse delivery except for cash including payment for all goods theretofore delivered under the K, and stop delivery under §2-705. (2) Where seller discovers that buyer has received goods on credit while insolvent he may reclaim the goods upon demand made w/in 10 days after the receipt, but if misrepresentation of solvency has been made to the particular seller in writing w/in 3 months before delivery the 10 day limitation is n/a. Except as provided in this subsection seller may not base a right to reclaim goods on buyer’s fraudulent or innocent misrepresentation of solvency or of intent to pay. (3) Seller’s right to reclaim under (2) is subject to the rights of a buyer in ordinary course or other good faith purchaser under §2-403. Successful reclamation of goods excludes all other remedies w/ respect to them.

2. When buyer has specifically granted seller a S.I. in the object sold; and

3. When seller sues, recovers judgment, and has sheriff seize the property (unsecured creditor is called a judgment/judicial creditor, or simply a lien creditor)

ii. Prior to UCC, seller could take a chattel mortgage, but that was a lot of trouble. Another way was to have a conditional sale whereby buyer got possession of the property, but seller reserved full and complete title to it until buyer paid in full (this was the condition). The upshot was that in many states seller’s “title” was treated as nothing more than an unperfected S.I., so that seller lost to later judicial creditors, to perfected creditors, and to buyer’s trustee in bankruptcy. This is certainly the result in Art. 9, which is similar to mortgages in personal property, as opposed to real property.
  In most states, seller’s interest in a conditional sale had to be filed to be perfected. 

e. Trust Receipt (Financing) – An auto dealer (signor of trust receipt – trustee) asks a bank (entruster) to purchase cars from manufacturer. The bank would be paid off as the cars were sold by the dealer. Various complications often arose when the bank failed to police debtor’s activities e.g., dealer would fail to remit proceeds of sale as required.

f. Factor’s Lien – A financing entity who loaned $ against inventory the manufacturer put up as collateral. In return, factor was granted a lien (S.I.) in the inventory, but this S.I. had to be filed to be perfected. Most of these state statutes had drawback: lien did not extend to after-acquired property (inventory); it was not a floating lien that attached to the new inventory – a new agreement and S.I. filing was needed. 

g. Field Warehousing – If the collateral is too big to be left in creditor’s possession (pledge) then debtor stores the goods in a warehouse and has the warehouse company issue a negotiable warehouse receipt (document of title under Art. 7) made out to bearer. The receipt was pledged to the creditor in return for the loan of $. Possession of the receipt perfected creditor’s S.I. The goods are guarded. Receipt is then pledged to a financing agency; when debt is repaid, the warehouse receipt is returned to debtor, who presents it to field warehouseman, who surrenders the goods and leaves. 

h. Art. 9 replaced all these devices (pledge and field warehousing live on) w/ new rules as to creation of the S.I., the collateral to which it can attach, and the steps necessary for perfection  

THE SCOPE OF ARTICLE 9

IV. Scope

a. Introduction – Art 9 sets up the mechanism to protect creditors and make them secured. Art 9 governs consensual liens, those created by K (as opposed to liens created by statute or law). 

b. Check the following sections to see if a lien is governed by Art 9: 

i. UCC §1-201(37) Security Interest – an interest in personal property or fixtures which secures payment or performance of an obligation. Includes any interest of a consignor and a buyer of accounts, chattel paper, a payment intangible, or a promissory note in a transaction that is subject to Art 9. Does not include the special property interest of a buyer of goods on identification of those goods to a K for sale under §2-401, but buyer may also acquire a S.I. by complying w/ Art 9. Does not include the right of seller or lessor of goods under Art 2 or 2A to retain or acquire possession of the goods under §2-505, but seller or lessor may also acquire a S.I. by complying w/ Art 9. The retention or reservation of title by a seller of goods notwithstanding shipment or delivery to buyer (§2-401) is limited in effect to a reservation of a S.I. 

ii. UCC §9-109(a) General Scope –Except as otherwise provided in (c) & (d), this Art applies to: 

1. A transaction, regardless of form, that creates a S.I. in personal property or fixtures by K; 

2. An agricultural lien; 

3. A sale of accounts, chattel paper, payment intangibles, or promissory notes; 

4. A consignment; 

5. A S.I. arising under §§ 2-401, 2-505, 2-711(3), or 2A-508(5), as provided in §9-110; and 

6. A S.I. arising under § 4-210 or §5-118.

iii. (b) S.I. in secured obligation – The application of this Art to a S.I. is not affected by the fact that the obligation is itself secured by a transaction or interest to which this Art does not apply. 

1. Comment: Under sub§ (a)(1), all consensual S.I. in personal property and fixtures are covered by Art 9, except for transactions excluded by sub§ (c) and (d). As to which transactions give rise to a “S.I.” §1-201 must be consulted. When a S.I. is created, Art 9 applies regardless of the forms of the transactions or the name that parties have give to it.

c. Problem 257 (p. 821) – Statutory artisan’s lien on property repaired. A took his car to B’s Garage for repair, but couldn’t pay the full bill, and B wouldn’t let A have the car back. 

i. Is B’s artisan lien an Art 9 S.I.? No. An artisan’s lien is merely a possessory lien, as long as B possesses the property B has a lien, as soon as B gives up possession the lien is extinguished. Therefore, it is not a consensual lien governed by Art 9. Most Art 9 liens do not require physical possession of property.

1. UCC §9-109(d)(2) – Art. 9 does not apply to a lien, other than an agricultural lien, given by statute or law for service or materials, but §9-333 applies w/ respect to priority of lien.

2. Artisan Liens – are statutory liens created to protect creditors when debtor doesn’t pay. The statute will tell creditor how long he can hold the property for and if he doesn’t get paid during that time the lien holder can send notice to the debtor that he’s going to sell the property. The statute also tells how the lien is created and how it can be lifted.  E.g. Inn keeper liens; shopkeeper liens; Repairman liens.

ii. If, prior to repair, A signed statement giving B’s Garage a right to repossess the car if the bill wasn’t paid, does this agreement create a S.I.? Yes. Once the statement is signed the lien is consensual. See UCC §9-109(a)(1) supra.

d. Problem 258 (p. 822) – To raise $, Farmer sold all of its accounts receivable to Nightflyer, which notified customers that henceforth all payments should be made directly to them. Farmer has this valuable A/R asset w/ which he can do 1of 2 things: (1) borrow $ using the A/R as collateral; or (2) sell the accounts.

i. Is this sale an Art 9 S.I.? Yes. It’s a sale of accounts. See §9-109(a)(3) supra. Note that Farmer would of necessity be termed an Art 9 “debtor.” Nightflyer would then have to file an Art 9 financing statement to perfect its interest against later parties. Code drafters brought these types of sales under Art 9 to prevent secret liens (Benedict).

1. UCC §9-102(a)(28)(B) “Debtor” – means a seller of accounts, chattel paper, payment intangibles, or promissory notes.

ii. Disguised Art 9’s – Sometimes creditors/debtors don’t want to come under Art. 9 so they’ll create other types of liens to prevent this (i.e., leases & consignments are used for this purpose). 

V. Consignments

a. A true consignment is neither a sale or security device, it’s a marketing procedure where the owner (consignor) of goods sends (consigns) the goods to a retailer (consignee) to sell to the public. If the retailer cannot sell them, they’re returned to consignor. In effect, the consignee is the selling agent for the consignor. Advantages to consignor – he retains control over the terms of the retail sale, and, at least C/L, there’s no requirement that consignor file a notice anywhere. Consignments have the Benedict problem – retailer appears to be the owner of the goods in inventory. Retailer’s other creditors may wish to extend credit w/ the inventory as collateral, but there’s no place to check where inventory is actually held on consignment. Further, some consignments are not true consignments at all, but are sales on credit (i.e. secured transactions) disguised as consignments to escape filing requirements. If retailer has to pay for the goods whether or not the sell then it’s not a true consignment. DISTINGUISH b/w Art 9 consignments and true consignments. 

i. UCC §9-102(20) Consignment – means a transaction, regardless of its form, in which a person delivers goods to a merchant for the purpose of sale and: 

1. (A) The merchant
: 

a. Deals in goods of that kind under a name other than the name of the person making delivery;

b. Is not an auctioneer; and

c. Is not generally known by its creditors to be substantially engaged in selling goods of others.

2. (B) w/ respect to each delivery, the aggregate value of the goods is $1,000 or more at the time of delivery;

3. (C) the goods are not consumer goods immediately before delivery; and

4. (D) The transaction does not create a S.I. that secures an obligation.

ii. Note: UCC drafters have taken some true consignments and treated them as Art 9 matters (i.e. purchase $ S.I. in inventory).

b. Problem 259 (p. 824) – Antiques, largest store in city, well known as a place where antique dealers can hire out space and exhibit their wares, w/ the store handling the sales on commission, and returning to dealer unsold items. When store takes out loan from ONB and uses as collateral “all its property,” will the bank’s S.I. reach the items in the store that belong to the dealers if dealers have never taken steps required of consignors under Art 9? No. They don’t fall w/in the definition of consignment under Art 9. It may be a consignment, but not an Art 9 consignment. See UCC §9-102(a)(20)(A)(iii) supra. 

i. The “not generally known by its creditors to be substantially engaged in selling the goods of others” Test – If the consignor failed to take these steps, the consignor would frequently appeal to his factual test as a last resort, but it was slim reed on which to lean.

ii. In re Fabers, Inc. (Conn 1972) – Facts: Π, dealer in oriental carpets, delivered certain carpets to Δ, a carpet retailer. Agreement provided that the carpets remained the property of Π until sale, and that the funds received from any sale remained Π’s property. While the carpets were in Δ’s possession, Δ filed for bankruptcy. Π then petitioned to reclaim the goods from the bankrupt estate. Reasoning: As b/w the parties, the transaction was a consignment agreement. As to the creditors, it was a sale or return and bound by §2-326. The agreement was intended for security and subject to §2-326. There was no perfection of the security interest and the agreement did not come under the exceptions of §2-326(3). Accordingly, the goods are subject to the claims of creditors, §2-326(2). Held: Π admittedly did not file any type of Art 9 financing statement. Also, there is no evidence that Δ was known by its creditors to sell goods on consignment. Therefore, the carpets were subject to the claims of Δ’s creditors, and were beyond the reach of Π to reclaim. 

1. Rule: A consignor of goods to a bankrupt may be unable to reclaim them upon the consignee’s bankruptcy.

2. UCC §2-326 Sale on Approval & Sale or Return; Consignment Sales & Rights of Creditors – (1) Unless otherwise agreed, if delivered goods may be returned by buyer even though they conform to the K, the transaction is

a. A “sale on approval” if the goods are delivered primarily for use, and

b. A “sale or return” if the goods are delivered primarily for resale.

c. (2) Goods held on approval are not subject to the claims of buyer’s creditors until acceptance; goods held on sale or return are subject to such claims while in buyer’s possession.

d. (3) Any “or return” term of a K for sale is to be treated as a separate K for sale w/in SOF of §2-201 and as contradicting the sale aspect of the K w/in the provisions of this Article on parol or extrinsic evidence (§2-202).

3. Under UCC §2-326 – goods delivered for resale are subject to the claims of the possessors creditors unless:

a. Seller is generally known by his creditors to sell goods on consignment, or

b. The deliverer of the goods (consignor) complied w/ Art 9 filing provisions.

4. UCC §2-326 exists to prevent fraud from being perpetrated upon a consignee’s creditors. If goods are in a consignee’s possession, the consignee’s creditors are entitled to believe that any monies loaned or advanced may be secured by the consignee’s inventory. §2-326 prevents a secret consignment agreement from defeating this reasonable expectation.

c. Problem 260 (p. 826) – Luke took a valuable sword collection worth $25K to WOW, a large gun and weapons dealer, which mostly sold items that it either manufactured or brought from other dealers. Luke asked WOW to sell it for him. Is this an Art 9 consignment so Luke needs to take Art 9 steps to protect himself from WOW’s other creditors who have an interest in the store’s inventory? Yes. It’s an Art 9 consignment. 

i. Art 9 Consignment vs. True Consignment – Notice that the facts here leave out whether the merchant is “well-known” – this means that Luke is going to have to try to prove that WOW was generally known among gun dealers in order for Luke not to lose his collection to WOW’s other creditors. If involved in situation where merchant is generally known to sell the goods of others then there’s no worry about other people claiming interest in debtor’s property; there’s no worry about secret liens or having to satisfy Art 9. 

VI. Leases

a. A problem similar to the applicability of Art 9 to consignments occurs when parties disguise a secured sale as a lease. If it’s a disguised sale rather than a lease then it comes w/in Art 9 and a creditor can claim an interest in the property. Goal is to determine whether we have a lease or a S.I. that is nothing more than a disguised sale.

b. Problem 261 (p. 827) – BIG leased machine to C’s Print Shop for 5 yrs at rental payments equaled to current market price of machine. Lease K further provided that at end of 5 yrs C might purchase machine outright by paying BIG $5. BIG did not file Art 9 F.S. Thereafter C borrowed $ from ONB and signed a security agreement w/ the bank granting it an interest in all its “equipment.” ONB duly perfected its S.I. by filing a F.S. in the appropriate place. When C failed to repay loan, ONB seized all equipment and machine. In lawsuit ONB v. BIG who gets the machine? If you own something and then at the end of the period it’s yours is it a lease? Depends on the price that you’re paying and the equipment. Focus on the facts of the case. 

i. UCC §1-201(37) “S.I.” 2nd part – Whether a transaction creates a lease or S.I. is determined by the facts of each case; however, a transaction creates a S.I. if the consideration the lessee is to pay the lessor for the right to possession and use of the goods is an obligation for the term of the lease not subject to termination by the lessee, and … see §.

c. True Lease vs. Disguised Sale – The tax/accounting tests tend to focus on the “intention of the parties” and 2 other factors: (1) the “equity” the lessee builds in the leased property and (2) the value of the property surrendered to the lessor at the end of the term. §1-201(37) S.I. definition gives us some bright lines to tell leases from secured transactions:

i. If at end of lease period the lessee becomes the owner of the property for title or no consideration, a secured transaction and not a lease has been created.

ii. If the K contains a clause that permits the lessee to terminate the lease at any time and return the leased goods, a true lease has resulted. Such a right of termination is not an attribute of a sale of goods.

iii. If the lease is for the entire economic life of the leased goods, w/ or w/o renewal, a disguised sale has occurred. 

1. Note: Still unanswered is the question if lessee pays consideration equal to or even greater than FMV of the leased goods as long as the lessee’s assumption of major duties (taxes, risk of loss, etc.) necessary indicate a lease or a sale of goods.

iv. Problem 262 – Corp leased copier from Inc for 5 yrs. Copier had FMV = $300K and 10 yr useful life. During 5 yr lease, rental payments total = $330K. Lease gives Corp option to own copier at end of 5 yrs by paying Inc $10K. 

1. Is this a true lease or a secured sale? Useful life is 10 yrs; however, we’re dealing w/ copiers which pretty quickly become obsolete. So you have to look at not just the useful life, but also the amt paid, and other factors. Substance not Form counts (fact sensitive). 

2. Key Q  Is this transaction one that falls w/in Art. 9? If it’s w/in Art 9 and your I’s and T’s are not dotted then it becomes subject to creditor’s interest.

a. If you don’t have to pay anything and it’s yours  SALE

b. If you have to pay something then that amt has to be equal to the value of the goods at the end of the life period  NOT A SALE

3. Would it be different if the copier’s useful life were only 5 yrs?

d. In re Architectural Millwork of VA (1998) – Facts: Before filing bankruptcy, Architectural (debtor Δ) entered into agreement w/ Associates Π for lease of truck w/ a final adjustment clause that required the sale of the truck at the end of lease. Agreement set a residual value of $9,625, and provided that upon sale, any proceeds over the residual value would be made up by Δ. Δ also entered into agreement regarding a forklift w/ option to buy it for $1 after all scheduled payments were made. Δ selected the goods w/o input from Π, and Π never inspected the goods before or after the agreements. Held: Under §1-207(37), a S.I. is created where the lease provides that upon compliance w/ terms of lease the lessee shall become, or has the option of becoming, the owner of the property for no additional or nominal consideration. Here, forklift agreement should be a security agreement. Truck agreement is less clear. Here, the final adjustment clause was simply an option for Δ to purchase the truck at the end of the lease at the price set by the residual value. Again, under UCC, if Δ (i) could not avoid paying Π the value of the payments due under the lease and (ii) could become the owner of the truck for nominal or no consideration upon compliance w/ lease terms, then the agreement creates a S.I. The 1st of these 2 conditions is met – Δ was obligated to pay full value of consideration under the lease, whether at the natural end of the lease or upon earlier termination. As to the 2nd condition, although an option was created to purchase the truck for the residual value ($9,625), this purchase would not be for no consideration or for nominal value – given that the capitalized cost of the truck was $38,500, $9,625 was not nominal. Thus, the transaction fails as one for a S.I. However, that doesn’t necessarily make it a true lease. Looking at other considerations under the Code, such as debtor’s responsibility for taxes, maintenance, fees, or insurance, the ct finds that these factors are just as applicable to true leases as they are to S.I. Of greatest importance to ct is whether the lessee will build up any equity in the property. B/c the option to buy the truck was not for nominal value, and b/c the parties did not expect the debtor Δ to accrue equity, the truck agreement was a true lease.

i. Rule: A lease agreement is intended as a security agreement where it gives lessee an option to become owner of the property for nominal consideration upon completion of the lease term and is intended as a true lease where the consideration is not nominal. 

ii. Problem 263 (p. 838) – Hospital hired contractor to build new addition and required it to get a surety to guaranty the performance of the job and the payment of all workers and material suppliers (to avoid a mechanic’s lien on the hospital). Surety issued such a performance and payment bond covering contractor’s obligation to hospital. To finance the construction, contractor borrowed $ from ONB and gave as collateral the right to collect the progress payments from hospital as they came due. ONB duly filed F.S. Halfway through job, contractor went bankrupt, and Surety had to finish and pay off employees and suppliers. By C/L subrogation, Surety claimed a superior right to unpaid monies by hospital, which were to be paid to contractor. ONB also claimed this fund, pointed to its F.S., and stated that Surety’s subrogation right was only an unfilled Art 9 S.I. Who wins, ONB or Surety? Surety. Under federal case law, a surety's subrogation rights are superior to secured creditors whose interests were perfected under UCC.

1. Have to see if Surety obtained interest through a consensual lien to see if Art 9 applied. Surety got its interest by equity (vote) and not consensual. We know that unless §9-109 specifically covers the transaction, if the transaction is not consensual, then it doesn’t fall w/in Art 9, and ONB is wrong. Here, nothing w/in §9-109 brings it w/in Art 9. Therefore, Surety wins b/c its interest does not come w/in Art 9 and it is greater than ONB’s interest.  

VII. Exclusions From Article 9

a. Transactions dealing w/ Federal Statutes – UCC (state law) cannot displace federal law, but it does apply to the extent that the federal statute does not answer the question. 

i. UCC §9-109(c) – This Article does not apply if: 

1. A statute, regulation or treaty preempts it;

2. Another statute governs the creation, perfection, priority or enforcement of S.I.;

3. Foreign country statutes that may preempt;

4. The rights of a transferee beneficiary or nominated person under a letter of credit are independent and superior under §5-114.

ii. Philko Aviation v. Shacket (SC 1983) – Facts: Πs purchased airplane from Smith. On Smith’s assurances that he would handle the paperwork, Πs did not record their purchase w/ the FAA. Smith subsequently entered a fraudulent transaction wherein he sold the aircraft to Philko Δ. When the Πs became aware of Δ’s claim on the aircraft, they filed a declaratory relief action, seeking title to the plane. Held: All transfers of aircraft must be registered w/ the FAA to have priority over subsequent purchasers for value. Congress intended the FAA serve as a central clearing-house for all transactions involving transfers of aircraft and all state regulations to the contrary in this field be preempted. Here, Πs did not record their transaction w/ the FAA. Δ, as a subsequent purchaser, therefore had a higher title to the aircraft than did the Πs. It, therefore, gained title to the aircraft. Concurrence: The diligent effort to record will be of no use; only actual recordation makes any difference.

1. Rule: One who purchases an airplane but does not record the sale w/ the FAA will have inferior title to a subsequent purchaser.

b. Landlord’s Liens & Other Statutory Liens – created by statute, are not consensual and, therefore, do not come w/in Art 9. 

i. UCC §9-109(d) – This Article does not apply to:

1. A landlord’s lien, other than an agricultural lien;

2. A lien, other than agricultural, given by statute for service or materials, except §9-333 still governs priority for those; 

3. an assignment of a claim for wages, salary or other compensation of an employee;

4. A sale of accounts, chattel paper, payment intangibles, or promissory notes as part of a sale of the business out of which they arose;

5. A sale of accounts, chattel paper, payment intangibles, or promissory notes which is for the purpose of collection only;

6. An assignment of a right to payment under a K to an assignee that is also obligated to perform under the K;

7. An assignment to satisfy a preexisting indebtedness;

8. Transfer of a insurance policy;

9. Assignment of a  right to a judgment;

10. A right of recoupment or set-off;

11. The creation/transfer of an interest in or lien on real property;

12. Assignment to a claim arising out of tort law;

13. An assignment of a deposit account in a commercial transaction.

ii. Problem 264 (p. 845) – L/L wanted security for rent of bookshop. They signed a lease providing that all inventory (books) would be subject to lien in L/L’s favor and could be seized and sold if T defaulted in rent payments. Is L/L’s lien required to be perfected under Art 9? Yes. Although §9-109(d) excludes L/L liens, the lien here is consensual and not based on any statute, so article 9 covers this transaction.  L/L acquires interest in the inventory consensually – b/c it’s consensual Art 9 governs this transaction. Focus on whether the transaction is consensual or non-consensual, and make sure to look into the facts and know what’s actually taking place.

c. Wage Assignments – some states absolutely prohibit the assignment of future wages, some permit them in limited circumstances if employer consents, and some require the consent of the employer and spouse.

i. Problem 265 (p.845) – Carl, independent insurance agent, sold policies mostly for MIA. To float a loan, Carl gave bank a S.I. in “all present and future commissions earned or to be earned” from MIA. Does Art 9 cover this assignment? §9-109(d)3 excludes wages. However, the case upon which this problem is based took a different position – “assignment for claims of wages, salary or other compensation of an employee.” The facts tell us that Carl was an independent agent, not an employee, and thus this section does not include him. Since this transaction would fall w/in Art 9, Carl must dot and cross his Is and Ts. Note: This is a scope question – have to focus on the specific words of the statute that revolve around someone being labeled an “employee”, and here Carl is an independent agent. So, “the commissions” are not w/in the exclusions of Art 9. If all else fails and it is not specifically excluded, the very least that you can say about it is that it is a general “intangible.” If Carl were classified as employee, then commissions would be considered other compensation to an employee and thus would be excluded.  

d. Non-Financing Assignments – §9-109(d)(4) thru (7) is meant to be an exclusion of all such assignments of a non-financing nature. Such sales would be Art 9 matters, but in the listed situations no one would think of complying w/ Art 9, and the possibility of deception of later parties is small.

i. Problem 266 (p. 846) – Mike sold his lucrative art business to John, he sold not only all tangible assets but his outstanding A/R too. Must buyer take steps required of Art 9 of a secured party? §9-102(a)(72)(D) and §9-109(d)(4). 

1. If Mike received a commission to paint the portrait of the city’s mayor but was too busy to do it and transferred the job to another artist, must the new artist take Art 9 steps? §9-190(d)(6). 

a. Art business w/ accounts falls outside of Art 9. Portrait – does not apply to assignment of right to pay. §9-109(d)(6) specifically excludes this type of transaction (not Art 9). What do we call this type of transfer since it doesn’t fall w/in Art 9? An assignment generally, specifically it’s a delegation (we can delegate assuming there’s nothing personal to the transaction).

2. When one of Mike’s clients refused to pay for a delivered painting, Mike sold the account to Trash Collection Agency. Must Trash comply w/ Art 9? §9-109(d)(5)

a. Trash collection agency: §9-109(d)(5) specifically excludes this type of transaction/arrangement. Key  Look to see if these are financing arrangements – Are these the type of situations where it would be viewed as cash for collateral situation?  Here, no; dealing w/ sale of business and accounts along side of it (not a financing arrangement), delegation of debt (not a financing arrangement).

3. Pressed by his art supplies store for payment of his outstanding tab, Mike transferred to the store the $ due him from a client whose portrait he had painted a month before. Must the art supplies store take Art 9 steps? §9-109(d)(7)

a. Assignment of account §9-109(d)(7) single account excluded. Is not the type of situation that usually involves a financing situation. 

e. Real Estate – Except for fixtures, real estate S.I. are not covered by Art 9. However, what if there are papers evidencing a mortgage? Can you use a promissory note as collateral, thus creating a S.I.?  According to Caraballo, the cases are split on this. Could go either way.

i. Problem 267 – ONB loaned $ to LLC, taking into ONB’s possession as collateral the real property mortgages and accompanying promissory notes given to LLC by its borrowers. Need ONB do anything either in the real property recording office or under Art 9 to protect its interest in this collateral? Compare §9-109(d)(11) and 9-109(b); cmt 7 to §9-109

1. Cmt 7 E.g., O borrows $10K from M and secures its repayment obligation, evidenced by a promissory note, by granting to M a mortgage on O’s land. Art 9 does not apply to the creation of real-property mortgage. However, if M sells the promissory note to X or gives a S.I. in the note to secure M’s own obligation to X, Art 9 applies to the S.I. thereby created in favor of X. The S.I. in the promissory note is covered by Art 9 even though it’s secured by a real-property mortgage. Also, X’s S.I. in the note gives X an attached S.I. in the mortgage lien that secures the note and, if the S.I. in the note is perfected, the S.I. in the mortgage lien likewise is perfected.  

2. If you enter into a financing arrangement that involve accompanying promissory notes then it’s governed by Art 9 even if secured by Art 9 b/c the subject of that loan is the promissory notes and not the real property.  

f. In Sum  Try to determine what goes in and what stays out by looking at §9-109

i. 1st, see if the arrangement falls w/in Art 9

ii. Then see if the property that is used for collateral is proper for Art 9

1. Note: Both the transaction and the type of property (collateral) need to be examined to see if Art 9 applies.

iii. Art 9 involves 2 concepts:

1. Concepts b/w debtor and secured creditor

2. Making sure that any rights creditors gets are enforceable against debtors and the world – to do this, we must give notice to the world that creditor claims an interest in a specific property.

a. To give world notice:

i. Filing – can file w/ the Hall of Records

ii. Sign Law – puts the law on notice that the goods are not debtor’s but belong to someone else. 

iii. C/L Pledge – can enter into arrangements that give creditor rights, file paper to give world on notice, and debtor keeps the property. 

iv. Possession – Creditor takes possession and holds it until the debtor pays

b. Note: The appropriate method will depend on we classify the collateral.

THE CREATION OF A SECURITY INTEREST

VIII. Classifying the Collateral

a. Classification is important b/c may provisions of Art 9 make legal distinctions based on the types of collateral. Art 9 divides collateral 
 into different categories:

i. §9-102(a)(44) Goods – all things that are movable when a S.I. attaches. Includes, fixtures, standing timber that is to be cut and moved as part of K for sale, the unborn young of animals, crops grown, manufactured homes and computer programs embedded in goods if customarily part of the computer. Does not include accounts, chattel paper, commercial tort claims, deposit accounts, documents, general intangibles, instruments, investment property, letter-of-credit rights, letters of credit, money, oil, gas or other minerals before extraction. 

1. §9-102(a)(23) Consumer Goods –  goods that are used or bought for use primarily for personal, family or household purposes.

a. Key Exception to Filing (Notice)  Historically, consumer goods have been viewed as low cost goods whose profit margin is so small that it is not worth the expense of filing in order for creditor’s S.I. in the consumer goods to be enforceable against anyone. Today, states have statutes that require the filing of consumer goods only if their cost is of a certain amount stated therein. 

2. §9-102(a)(33) Equipment – goods other than inventory, farm products, or consumer goods.

a. Default: Goods are “equipment” if they do not fall into another category. Goods used in business are “equipment” when they are fixed for a long period of time. However, if they can be used up in a short time then they’re inventory.

3. §9-102(a)(34) Farm Products – goods, other than standing timber, w/ respect to which the debtor is engaged in a farming operation and which are:

a. (A) crops grown, growing or to be grown including:

i. crops produced on trees, vines and bushes; and

ii. aquatic goods produced in aquaculture;

b. (B) livestock, born or unborn, including aquaculture;

c. (C) supplies used or produced in farming operations; or

d. (D) Products of crops or livestock in their un-manufactured states.

i. Comment: these cease to be “farm products” when the debtor ceases to be engaged in farming operations w/ respect to them.

4. §9-102(a)(48) Inventory – goods other than farm products, which:

a. (A) are leased by a person as lessor;

b. (B) are held by a person for sale or lease or to be furnished under a K of service;

c. (C) are furnished by a person under a K of service; or

d. (D) Consist of raw materials, work in process, or materials used or consumed in business.

5. Goods Are Mutually Exclusive – they’re inventory, farm products, consumer goods, or whatever, but cannot be 2 classifications at once. Thus, the same property cannot be both equipment and inventory (for certain disputed cases the principal use to which the property is put is determinative). Goods can fall into different classes at different times. For e.g., a radio may be inventory in the hands of a dealer and consumer goods in the hands of a consumer. Other types of property may be more than one class, but not goods.

ii. Quasi-Tangible Property – pieces of paper used as collateral

1. §9-102(a)(47) Instruments – negotiable instrument or any writing evidencing a right to payment of monetary obligation, is not itself a security agreement or lease, and is of a type that in the ordinary course of business is transferred by delivery w/ any necessary indorsement or assignment. Does not include: (i) investment property, (ii) letters of credit, or (iii) writings evidencing a right to payment arising out of the use of a credit or charge card.

a. §9-102(a)(65) Promissory Notes – instrument evidencing a promise to pay a monetary obligation, does not evidence an order to pay, and does not contain an acknowledgment by a bank that the bank has received 4 deposit a $ or funds.

2. §9-102(a)(49) Investment Property – a security, certificated or un-certificated, security entitlement, securities account, commodity K, or commodity account.

3. §9-102(a)(30) Documents – document of title or a §7-201(2) receipt.

4. §9-102(a)(11) Chattel Paper – a record or records that evidence both a monetary obligation and a S.I. in specific goods. Does not include charters or other Ks involving vessels or credit card charges.

a. Note: Chattel paper is an artificial construct of Art 9. It’s a set of papers taken collectively, a promissory note coupled w/ papers evidencing a security agreement. Promissory note is a writing; one party owes a certain $ to the other.

5. §9-102(a)(51) Letters of Credit Rights – right to payment or performance under a letter of credit. Does not include the right of a beneficiary to demand payment or performance under a letter of credit.

iii. Intangible Property – property having no significant physical form

1. §9-102(a)(2) Accounts – a right to payment of a monetary obligation, whether or not earned by performance, for property that has been or is to be sold, leased, licensed, assigned or otherwise disposed of. Also, services rendered or to be rendered, insurance policy, energy, use or hire of a vessel, credit charge, winnings in lottery, health care insurance receivables.

a. §9-102(a)(46) Health-Care-Insurance Receivables – interest in or claim under an insurance policy which is a right to payment of monetary obligation for health-care goods or services provided or to be provided.

2. §9-102(a)(29) Deposit Accounts – means a demand, time, savings, passbook, or similar account maintained w/ a bank. Does not include investment property or accounts evidenced by an instrument.

3. §9-102(a)(42) General Intangibles – personal property, including things in action.  Except accounts, chattel paper, commercial tort claims, deposit accounts, documents, instruments, investment property, letter-of-credit rights, letters of credit, money, oil, gas or other minerals. Includes payment intangibles and software.

a. Default – property w/ value and no significant physical form (like inventory). 

b. §9-102(a)(61) Payment Intangibles – means a general intangible under which the account debtor’s principal obligation is a monetary obligation.

iv. Problem 268 (p. 850) – (a) A professional pianist’s piano – Goods moveable at the time of identification to the S.I. – It’s “Equipment” (default category). It’s not consumer goods b/c it’s not used primarily for household purposes – we’re told this guy is a pro, thus, it’s not for personal or family use. It’s not inventory b/c it’s not being sold or leased. 

1. Cattle fattened by a farmer for sale / Farmer’s Chickens (livestock) / Manure for the diary herd (un-manufactured state)  are all “Farm Products” 

2. Farmer’s tractor  “Equipment”

3. Mobile home  generally a moveable “good.” However, if stationary then they may be real property. See §9-102(53) “Manufactured home” (mobile home). As long as the home stays mobile it is a “Consumer Good” for personal family use. Note the exception to filing (supra). However, if used as an office, the mobile home may be “Equipment.”

4. A right to sue someone for breach of K  “General intangible,” but a “Payment intangible” if it turns out that the K right is a right of payment.

a. A right to sue someone for negligence arising out of a car accident  Does not come under Art 9 b/c you cannot assign a right to recover in a tort claim

b. A right to sue Corp for wooing away trusted employee  Art 9 does not apply to “commercial torts” or general tort claims.

c. A S.I. in a lawsuit Π has already won and that has been reduced to a settlement agreement  “Payment intangible” 

5. Pencils and other stationery supplies   “Inventory.” If used in business, we are specifically told that these types of items are not to be deemed “equipment” but are “inventory.” Goods that have a short-life span or use are inventory (supra).

6. A liquor license  “General intangible”

a. A right to the return of a security deposit held by L/L  “General Intangible”

b. A newspaper carrier’s right to payments for papers to be delivered  Rights to payment is an “Account.”

7. Curtains bought by lawyer for law office  put up in law office they’re “Equipment.” The initial use determines the classification even if the curtains later wind up being put to another use later. Thus, if lawyer had initially bought the curtains to use at home then its consumer goods, regardless if the use changes. Here, it’s equipment.

a. In re Morton (1971) – Facts: Δ purchased truck subject to a purchase $ S.I. held by Bank Π. Δ bought the vehicle primarily for personal purposes but after several months began using it for employment purposes. When Δ declared bankrupcty, Π’s S.I. attached by way of a valid security agreement b/w the seller of the truck and Δ. When the S.A. was filed, the seller filed a financing agreement w/ the town clerk, as required. Trustee in bankrupcty attacked the S.I., contending that b/c the vehicle was actually used primairly for employment purposes, a 2nd F.S. had to be filed w/ the Sec’t of state for it to be perfected. Held: Under §9-109 a ct should restrict its determination to the buyer’s intended use of the collateral at the time of purchase as opposed to the actual use of the collateral after purchase. Otherwise it would require constant surveillance by creditor of  the collateral after the S.I. attaches. The filing of the one F.S. perfected Π’s purchase money S.I. if the collateral constituted consumer goods. However, if the vehicle was neither used nor brought for personal use, a 2nd F.S. would be required for a perfected S.I. Δ intended the use of the car for personal use when he purchased it; only later did he use it for work. Thus, Π’s PMSI was perfected.

8. Aunt Augusta loaned her nephew $5K w/ oral agreement he would repay the following yr. If she wants to use this agreement as collateral, how would it classify? “Payment intangible” monetary obligation. It’s not an account b/c it doesn’t fall w/in the def, which involves services or payment for goods, not a loan, so here, it is payment intangible. 

v. Question (p. 854) – What results where a car buyer tells seller he wants it for personal family use, but is lying and really plans to resell it? Creditor has no choice but to rely on what debtor tells him (unless he “knows” the truth); otherwise he would not be able to have a security agreement of this type. Precaution  creditor should require debtor to fill out application explaining the intended use of the collateral.

vi. Problem 269 (p. 854) – Patients authorize hospital to seek payment from their health insurance coverage provider. Hospital always has large # of such receivables in the process of collection. When hospital borrows $ can it use the $ due it from the various health plans as collateral? 

1. §9-109(d)(8) – Art 9 does not apply to transfer of an insurance policy. Insurance claims were not historically the proper subject matter for Art 9 (can borrow against them, but were not governed by Art 9). Sub§(d)(8) narrows the broad exclusion of interests in insurance policies. Think about a claim under a health insurance policy, it’s not the typical borrowing claim; it’s the Ins Co paying for the treatment. Art 9 now covers assignments by or to a health-care provider of §9-102(a)(46) “health-care-insurance receivable,” which is defined as “a right to payment of monetary obligation for health-care goods or services provided.” Thus, we treat health care service treatment as proper subject matter for Art 9 when viewed as nothing more than a regular receivable “Account” (a right to payment of $ including health-care-insurance receivables). So, insurance claims are usually excludable, but health-care receivables are w/in Art 9.

vii. Problem 270 – When a Passport, a credit card processor, needs to borrow $, can it use the credit card transactions as collateral? Remember that the outright sale of such property by Passport is also an Art 9 transaction; §9-109(a)(3) (payment intangibles).

1. §9-102(a)(2) Account means a right to payment of $ arising out of the use of a credit or charge card. Therefore, credit card accounts and receivables are w/in Art 9.

viii. Problem 271 – Collateral Classification:

1. Milk in the hands of farmer  “Farm Products”

2. in the hands of grocery store  “Inventory” 

a. Once farm products have been subjected to a manufacturing operation, they normally become inventory (i.e. canning) 

b. in the hands of customers  “Consumer Goods”

c. In the hands of restaurant  “Inventory” b/c the restaurant like the grocery store is selling the milk. It falls w/in the definition of goods that are used in the production of what the restaurant does, which is sell food.=

3. Certificate of deposit issued by bank Consumer goods 

a. Airbill issued by airline as receipt for shipped frozen shrimp  Document

b. Receipt given to farmer by a silo operator when farmer stored grain there  Document. Not  chattel paper b/c that has to be both monetary obligation and security interest, but here no evidence  of one

4. Rare Coins bought by hobbyist  “Consumer goods.” Hobbyists get these for personal use, but if someone is reselling them then they’re “Inventory”. 

5. A Tax Refund  “Instrument” only if it takes the form of a refund check, but the concept of a tax refund is a “payment intangible,” or at the very least a “general intangible.” It’s not treated as an “account” b/c it is not a right to payment pursuant to a sale or service, which is what creates an account, this is a refund of your own $, not a traditional debt.  

6. A Debenture Bond issued by Corp  “Investment” property; it’s a §8-102(a)(15) Security.

a. A right to 100 shares of stock recorded on books of debtor’s stockbroker   “Investment” property; it’s a §8-102(a)(17) security entitlement.

7. Your checking account  “Deposit Account”

8. A Computer program  depends on where it is. If talking about a program that is being sold separately, then it is a “General Intangible,” if, however, it is being sold as embedded into some other goods then it is labeled in the same way as the goods. So, if embedded in goods that are inventory then it is inventory, equipment then it is equipment. Concept – what you’re buying is not really the disk (tangible form), but the program w/in it which is not tangible, and then once embedded in the goods it is like a fixture, and labeled the way the goods are labeled.

a. Comment – the definitions of “goods” and “software” are also mutually exclusive. Computer programs usually are “software,” and not “goods.” However, computer programs embedded in goods are part of the “goods” and are not “software.” [Software, like a payment intangible, is a type of general intangible for purposes of Art 9]. Thus, computer programs are intangible, but once embedded in the goods themselves they become that type of tangible.  

9. Monthly rental obligations owed to a L/L, who wants to use these obligations as collateral for a loan  “Account,” however, §9-109(d)11 states that Art 9 does not apply to the creation or transfer of an interest in or lien on real property, including a lease or rents thereunder.  

10. Promissory notes signed for tenants to pay their rent  “Instrument” 

b. Morgan County Feeders Inc. v. McCormick (1992) – Facts: Allen owned cattle, which he acquired principally for recreational cattle drives on his recreational business. He entered into agreement to sell 56 head of cattle to Δ. Π, holder of a perfected S.I. in the cattle, seized them b4 they were delivered to Δ. Held: Goods in a business are equipment when they’re fixed assets or have, as identifiable units, a relatively long period of use.  The cattle are “goods” not “farm products.” Goods are inventory, even though not held for sale, if they’re used up or consumed in a short period of time in the production of some end product. Allen did not acquire the cattle for the principal purpose of immediate or ultimate sale or lease but to use for recreational cattle drives. Under the circumstances, the cattle are “equipment.”

i. Inventory vs. Equipment – important distinction b/c buyers of inventory in the ordinary course of business take free of perfected S.I. “Goods” are “all things which are movable at the time the S.I. attaches.” 

ii. Problem 272 – Lawyer acquired one of Elvis’ guitars as a speculative investment. He kept it for yrs and let it appreciate in value (he did not play it). If lawyer uses the guitar as collateral for a loan needed to run his law practice, how is the guitar classified? 

1. Goods that are used as speculative investments fall under inventory, i.e., a guitar purchased now w/ the present intent of selling after appreciation. However, if there’s no intent to sell the good, it will probably be classified as a consumer good. Note that the concept of inventory deals w/ continuous selling goods of this kind (in the business of selling) so, be careful of terms and their definitions. When all else fails and you’re not sure label it “equipment” (catch-all), if it doesn’t fit another classification properly. 

c. Note on Chattel Paper – You run a car dealership and sell lots of cars each month on credit. Purchasers sign promissory notes in your favor and also sign a S.A. giving your dealership a S.I. in the sold vehicles so that you (or your assignee) can repossess them in the event of default. This set of papers = chattel paper (includes instrument therein). There’s a huge market for such paper, so when your dealership needs $ it can either sell the chattel paper outright pr use it as collateral for a loan from some lending institution. Either way is an Art 9 transaction and will require the purchaser/lending institution to take steps to protect its S.I. in the paper.

i. Problem 273 – Classify Car lease Ks that Rent-A-Car use as collateral when it borrows money from a bank. This is chattel papers and can arise both from a lease and a sale. “Chattel paper” consists of monetary obligation together w/ a S.I. in or a lease of specific goods if the obligation and S.I. or lease are evidenced by “a record(s).” Can the electronic version of this paperwork be used as collateral? Yes. See §9-102(a)(31) Cmt 5(b). Art 9 provides that a secured party will be protected as to such e-chattel paper if it has “control” over the paper. §9-105 tells us how “control” of e-chattel paper is achieved.

ii. Problem 274 – Montana has enacted statute giving unpaid crop dusters a lien on the crops of the farmer. This is a statutory lien, but is it an Art 9 transaction requiring compliance? As a basic proposition Art 9 deals w/ consensual, not statutory, liens. But §9-109 specifically includes agriculture liens as a policy decision. Therefore, Art 9 steps must be taken.

IX. Technical Validity of the Forms

a. The creation of an Art 9 S.I. typically involves 2 documents   

i. The Security Agreement – K b/w debtor and creditor by which debtor grants to the creditor a S.I. in the collateral. Purpose: creates property rights b/w debtor and creditor.

1. Where the collateral is in the secured party’s possession (a pledge), no S.A. is required by law.

2. Where, however, the property is to leave the creditor’s control, §9-203 requires that the S.A. be authenticated by the debtor and describe the collateral. The S.A. need not follow any specific form or contain any particular words; it just must be a binding K on the creditor/debtor.

a. §9-203 Attachment and Enforceability of S.I.; proceeds; Supporting obligations; formal requisites – 

i. (a) Attachment – A S.I. attaches to collateral when it becomes enforceable against the debtor w/ respect to the collateral, unless an agreement expressly postpones the time of attachment.

ii. (b) Enforceability – A S.I. is enforceable against the debtor and 3rd parties w/ respect to the collateral only if:

1. Value has been given;

2. Debtor has  rights in the collateral or the power to transfer rights in the collateral to a 3rd party and

3. [Evidentiary Req’t] One of the following conditions is met:

a. debtor has authenticated a S.A. that provides a description of the collateral (if timber, also needs description of the land concerned);

b. the collateral is not a certificated security and is in the possession of the Secured creditor, pursuant to their agreement;

c. the collateral is a certificated security in registered form and the security certificate has been delivered to the secured party; or

d. The collateral is deposit accounts, electronic chattel paper, investment property, or letter-of-credit rights and the secured creditor has control over them.

3. In Sum  3 things must happen in order to enforce a S.A.:

a. Creditor must extend value to debtor (analogous to consideration);

b. Debtor must have rights in the collateral – debtor can’t give creditor a S.I. unless debtor has some rights in the encumbered property. Creditor cares about the party that holds the collateral not the one obligated to pay (distinguish b/w the one obliged to pay and someone who actually owns the collateral, e.g., if brother gives collateral for your loan then he is the debtor for purposes of Art 9 and you are the obligor);

c. Evidentiary requirement: built-in SOF (for purpose of proof – prevent perjury) 3 ways to satisfy this:

i. Writing – Have S.A. in writing stating that debtor grants creditor a S.I., and authenticate it for validation (John Hancock or any symbol/sign that you adopt for the purpose of authenticating a document);

ii. Pledge / Possession – creditor possesses the collateral until the time that obligor pays. E.g., you have a diamond ring, I lend you money, I require possession of the collateral (ring) in exchange for the $; or

iii. Control – or ability to exercise control (w/o necessarily having possession) of the collateral.

d. When all 3 things occur the S.A. is enforceable. Makes no difference the order in which the 3 occur. E.g. I own property (I have rights to the collateral) – I go to a bank to borrow money – bank wants collateral – we enter into a S.A. whereby bank lends me money. Bank won’t give me the money until I sign off on this. So 1st we have ownership of property (pledge), 2nd was the S.A., and 3rd value is given by signing off.

i. Enforcement = Value + Rights in the Collateral + control  Must have these 3 requirements satisfied 

1. Written and Authenticated S.A.

2. Value Given

3. Control / Possession- Debtor gets rights in the collateral

e. At the time we have all 3 we have an Attachment – Once the S.I. attaches, the creditor’s rights get fixed and those rights are enforceable against the debtor and the World. But they’re not fully enforceable against the world until Notice is given – this is done by filing a F.S. Thereafter, we have a perfected S.I. 

i. 2 types of S.I. 

1.  Perfected Security Interest

2. Unperfected security interest (attachment before notice is given).

4. Problem 275 – Bean bought a new PC on credit, before taking it home store had him sign a “conditional sale K” that title to PC would remain w/ store until he had paid in full. K described the PC but made no mention of a S.I. Is the K a S.A.?  No magical words are needed in order to have a valid and enforceable S.A. Just have to satisfy the 3 requirements. However, if the creditor remains in control of the collateral, the S.I. is created b/c world is on notice that creditor possesses the good – §9-203(b)(3)(B).

a. See §1-201(37)
 and §2-401(1)
 simply tell us that when a seller uses these words he has a S.I. and nothing more. The mere fact that seller attempts to reserve title does not mean that he retains ownership. Once seller has turned the goods over to the buyer in some way, the attempt to reserve title is a S.I. in the goods only allows for self-help if debtor fails to pay. It’s an important right, but not a right to ownership. Thus, reservation of title is limited to seller setting up a S.I. in the goods. Once Bean gets the PC he has ownership rights to it and if he makes payment on time those rights will last forever. 

b. Note: A good S.A. should identify the parties, describe the collateral, contain a grant by debtor to creditor of a S.I. in the collateral, and specify the contractual understandings of the parties – naming what events constitute default so as to permit creditor to realize on the S.I. by repossessing the collateral.

ii. The Financing Statement – “UCC-1” is the document notice filed by creditor (secured party) in the appropriate public office as specified in §9-501 (indexed under debtor’s name) to perfect the creditor’s rights in the collateral against later parties. The F.S. serves to give notice to later creditors as to what property of debtor is encumbered by prior liens. Purpose: creates property rights in creditor against the rest of the world. Consequently, the F.S. typically doesn’t have many details of the underlying transaction.

1. §9-502 Contents of the F.S.; Record of Mortgage as F.S.; Time of Filing F.S. – 

a. A F.S. is sufficient only if it:

i. Provides the name of the debtor 

ii. provides the name of the secured party or a representative of the secured party; and

iii. Indicates the collateral covered by the F.S. 

1. Note: The F.S. need be signed by no one (though debtor must have authenticated it, which follows automatically from the signing of the S.A.)

b. To be sufficient, a F.S. that covers as-extracted collateral or timber to be cut, or which is filed as a fixture filing and covers goods that are or are to become fixtures, must satisfy (a) and also: 

i. Indicate that it covers this type of collateral;

ii. indicated that it is to be filed in the real property records;

iii. provide a description of the real property to which the collateral is related ; and

iv. If debtor does not have an interest of record in the real property, provide the name of a record owner.

c. A record of mortgage is effective, from the date of recording, as a F.S. filed as a fixture filing or as a F.S. covering as-extracted collateral or timber to be cut only if: 

i. The record indicates the goods or accounts that it covers;

ii. the goods are or are to become fixtures related to the real property described in the record or the collateral is related to the real property described in the record and is as-extracted collateral or timber to be cut;

iii. the record satisfies the requirements for a F.S. in this section other than an indication that it is to be filed in the real property records; and 

iv. the record is duly recorded.

d. A F.S. may be filed before a S.A. is made or a S.I. otherwise attaches.

2. Main Requirements for the F.S. 

a. Must identify the parties, and

b. Indicate what collateral is covered (description).

i. In addition, §9-516 lists other things that need to be in the F.S. before the filing office will accept it.

b. The Debtor’s Identity – when filed it will be indexed under debtor’s name. B/c later possible creditors will search the records under that name, it is important that it be correct. Otherwise, the statement is misleading and will be void thereby, negating the perfection of the S.I.

i. Problem 276 (p. 862) – Sole proprietor gave a S.I. in his business’ equipment to creditor. Should the parties use the business name or individual name in the F.S. as debtor’s name? §9-503(c) – the individual name, not the trade name, must be used. If the business were a p-ship then §9-503(4)(A) states that the organizational (p-ship) name must be used (§1-201(28) defines organization to include p-ships).

ii. Problem 277 – §9-506 Effects of Errors or Omissions – (a) A F.S. is effective even if it has minor errors or omissions, unless these errors or omissions are seriously misleading. If seriously misleading then the S.I. becomes unperfected. The fact that you’re unperfected does not mean you’re unsecured. You don’t lose your secured status, just your perfected status when you have an invalid F.S. (can still go after the debtor in self-help).

1. E.g. Carabello vs. Caraballo  this was held by ct to be seriously misleading.  May seem stupid but a minor mistake of this sort may be held to be seriously misleading.

iii. Problem 278 – ONB filed a F.S. showing Barbara Song as debtor of loan. She later got married, became Barbara Dancer, and borrowed another $50K from Nightflyer, which found no encumbrances on the business’ inventory and equipment under “Dancer.” Did ONB lose its S.I. b/c it failed to re-file when her name changed?  Here we have 2 innocent parties who did what they were supposed to do, but one of them gets screwed b/c both cannot be given priority. As to existing property, the fact that she changed her name is irrelevant. However, the F.S. will be effective for existing collateral and any collateral that comes w/in the debtor’s possession w/in 4 months after the change. After that if you don’t re-file under the new name then the S.I. does not attach. Here ONB has to police the debtor. Precaution  In S.A. you can state that if debtor ever changes his/her name creditor must be notified and failure to notify will constitute a breach – any failure of the agreement allows creditor to foreclose and/or self-help.

1. §9-507(c)  Effect of Change in Debtor’s Name – If debtor changes its name making the F.S. seriously misleading: (1) The F.S. is effective to perfect a S.I. in collateral acquired by debtor before, or w/in 4 months after, the change; and (2) F.S. is not effective to perfect a S.I. in collateral acquired by debtor more than 4 months after the change, unless an amendment to the F.S. is filed w/in 4 months after the change. See comment 4.

2. §9-204 After-Acquired Collateral (clause) – (a) a S.A. may create or provide for a S.I. in after-acquired collateral. 

a. Why would you need this? If you lend to circuit city you’re going to get a S.I. in their inventory. When you lend against inventory you’re looking to extend your interest to anything that the debtor gets (after-acquired inventory) so that you don’t have to re-file a new F.S. to protect the new inventory. §9-204 allows for an automatic floating lien that attaches to such property – at this time you have perfection w/o having to file. 

b. (b)(1) Makes it clear that you can have an after-acquired property clause in the S.A. but the S.I. will attach only to property in which debtor acquires rights therein w/in 10 days after the secured party gives value (limited time).

iv. Problem 279 – LNB filed a F.S. to perfect its S.I. in accounts receivable of Store1, who later had financial trouble and sold its assets to another Store2 that moved into the same location. Must LNB re-file to keep its S.I. perfected in (1) accounts transferred by Store1 to Store2 or (2) accounts thereafter acquired by Store2?  §9-507(a) cmt 3 – F.S. remains effective w/ respect to collateral that is sold, exchanged, released, licensed or otherwise disposed of. It has to remain effective otherwise there’s no value to a S.I. b/c a debtor can just extinguish the interest by getting rid of the property. Creditor can go after the collateral which is thereafter acquired by a 3rd party. Accounts receivable (like inventory) by definition should include an after acquired property clause – so then the question is would come into the accounts after the name change?   Just like in the last problem: w/in 4 months. 

1. If this were a merger what results? §9-102(a)(56) “New Debtor” – person that becomes bound as debtor under §9-203(d) by a S.A. previously entered into by another person. The new entity becomes bound when they acquire all the assets and liabilities of the old entity. §9-203(e) states that when there’s a “new debtor” no new agreement is needed to make the S.I. in the property enforceable. 

2. What if instead LNB assigns its interest in debtor’s accounts to ONB? Assigned rights – Assignment of perfected security interest. §9-310(c) – if a secured party assigns a perfected S.I. or agricultural lien, a filing is not required to continue the perfected status of the S.I. against creditors of and transferees from the original debtor. Note that this is okay for the initial transaction (existing assets), but for the 2nd transaction you need to take all steps b/c it’s a new Art 9 transactions. Need the records be changed? See §9-511.

3. Is ONB’s interest superior to that of LNB’s creditors? Consider that the transfer of the S.I. from LNB to ONB is itself a transfer of an account or chattel paper. 

a. §9-310 cmt 4 E.g. 2 – Dealer creates a S.I. in specific equipment in favor of Lender. After Lender perfects the S.I. by filing, Lender assigns the chattel paper (includes the perfected S.I.) to X. The S.I. in the equipment, in X’s hands and w/o further steps on X’s part, continues perfected against Dealer’s transferees and creditors. However, regardless of whether Lender made the assignment to secure Lender’s obligation to X or whether the assignment was an outright sale of the chattel paper, the assignment creates a S.I. in the chattel paper in favor of X. Accordingly, X must take steps required for perfection in order to be protected against Lender’s transferees and creditors w/ respect to the chattel paper.

v. Problem 280 – Obligor (one who has to pay) vs. Debtor (one who has rights in the collateral). Use debtor’s name in the F.S. b/c that’s who creditors care most about.

c. Description of the Collateral

i. Problem 281 (p. 864) – We need to distinguish b/w language used in a F.S. and that used in a S.A. §9-504(2) allows you to have a super-generic or overly generous description in the F.S. to put the world on notice. See §9-504(2). However, §9-108 requires that the description in the S.A. reasonably identifies the collateral b/c creditors must be able to see what property the debtor is using for collateral. The S.A. is what we care most about since rights are conveyed therein.

ii. Problem 282 – She pledged her jewelry to the Bank, she then borrowed it for a social event, but before she could return it to the bank another creditor seized it by judicial process. Is there interest in the jewelry perfected by the filed F.S.? 

1. Note: Under the UCC, debtors are allowed (w/ 1 exception involving consumer goods) to use future as well as current property as collateral for a credit extension. Where this is done, the so-called floating lien arises, since the creditor’s liens will attach to new property w/o the signing of any further paperwork. See §9-204(a).

iii. Problem 283 – Does a secured creditor’s right extend to inventory and accounts receivable when they were not in the S.A., but were described in the F.S.? No. The S.A. is controlling as to the specifics of the transaction. The F.S. is only designed to put the world on notice. If the S.A. is blank, but the F.S. describes the collateral, is the S.A. perfected? You can introduce extrinsic evidence to establish this, however, be aware that the case law is all over the place on this exact issue. Lawyer advice  Don’t give the ct any reason to strike down a S.I. on any property.

1. Note: See §9-108 (and cmt 2). The test adopted by the cts is “whether the description foes the job assigned to it, i.e., make possible the identification of the thing described.” Or, whether a “reasonable person” be put on inquiry as to the identity of the collateral. The UCC adopts a system of notice filing, so that the description in the F.S. must be sufficient to alert the searcher to the necessity for further inquiry. “The description need only inform it need not educate.”

iv. Problem 284 – It’s one thing to be over generous and another to say “See Attached List,” but if the List is actually missing then it’s a deficient F.S. Therefore, there’s no notice and it’s not perfected. We have an attachment, but the S.I. is not perfected.

v. Problem 285 – S.I. extends to whatever property the debtor puts as collateral. A F.S. does not cure a defect w/ respect to other creditors. You need a S.A. (description) for it to be enforceable, or you need a writing – if not then it’s not enforceable.

vi. Problem 286 – all 3 options would be okay. Good lawyering – do what you can to be as specific as possible. All equipment would be enough, but better lawyering says to be more specific.

vii. Problem 287 – S.A. says that tractor buyer granted a S.I. to … seller forgets to fill in his name. Is document w/ blank a S.A.? It needs to be signed and authenticated. However, the only party that needs to authenticate is the debtor’s (SOF – need a writing signed by the party to be charged). There’s no requirement that the creditor sign off. We care about the debtor’s signature for authentication. However, we can do the following: See §1-201 cmt 3 – explains that the surrounding circumstances can help inform, supplement, an agreement. If we look at a S.A. where we have the debtor signing off and granting a S.I. to a creditor then we have a S.A. When piecing documents (and circumstances) together we should arrive at a S.A. (SOF). Good lawyering  don’t leave it blank – put it in. 

1. No formal grant of a S.I. need exist before a S.A. arises. When the parties have neglected to sign a separate S.A., the better and more practical view is to look at the transaction as a whole in order to determine if there is a writing, or writings, signed by debtor describing the collateral which demonstrates intent to create a S.I. in the collateral.

2. Note: A S.A. can substitute for a F.S. But can a F.S. substitute for a S.A.? There’s no requirement that debtor needs to sign off on it but there is a requirement that it be filed pursuant to an authenticated signature, which is the debtor’s signature.

viii. The wise creditor will 

1. Make sure all forms are correctly filled out in all particulars;

2. Check debtor’s technical name now and in the immediate past and make sure it is correctly listed on all the documents;

3. Re-file if debtor’s name changes in any way;

4. Describe the collateral as accurately and completely as possible in all documents;

5. Make sure that the S.A. contains a granting clause;

6. Inquire into the source of debtor’s title to ensure that the former owner’s creditors have no valid claims on the collateral.

X. Attachment of the Security Interest

a. Attachment – process by which the S.I. in favor of the creditor becomes effective against debtor. 

b. Perfection – process by which creditor’s S.I. becomes effective against most of the rest of the world. 

c. §9-203 Attachment Steps 

i.  S.A. must be “authenticated in a record”;

ii. Creditor must give value (§1-201(44)); and

iii. Debtor must have some rights in the collateral (one cannot give a S.I. in property one does not own or have some legal interest in).

d. Thrift, Inc. v. ADE, Inc. (1983)
 – Facts: Π, financing co, made certain loans to Devers, auto dealer. Securing the loans was a lien on Devers’ after-acquired inventory. At one point Δ, lender, agreed to sell 3 autos to Devers (taking a S.I. in the cars). The autos were given to Devers and taken to his lot, but payment and title transfer were delayed. Π then advanced further $, taking a perfected S.I. in the autos. Denvers’ check payment to Δ for the cars bounced. Thereafter, Devers also defaults w/ respect to Π. Once Dever defaulted both Π and Δ were entitled to come in and take the inventory. However, Π obtained possession of the autos upon Devers’ default. Π sued Δ to obtain title; Δ counterclaimed for replevin. Held: A S.I. in after-acquired goods attached upon the debtor’s receipt of autos for resale, even if the vendor has not yet received payment. §9-204 provides that Art 9 does not apply to autos which are not inventory. However, §9-109(i) defines “inventory,” and the autos in this case w/o doubt fell into this definition. Δ argued that Devers merely had possession of the autos, and b/c he did not have title thereto, he had no right to encumber them. However, §2-401(i) states that when property is delivered to a buyer, the only interest that can be retained is that of a security nature. Here Δ delivered the autos but purported to retain title. This it could not do as against a creditor of Devers. For this reason, Π’s S.I. prevailed.

A.D.E. should not gotten a purchased money security interest (PMSI).  This would have allowed them to collateralize the goods, provided they give notice to Thrift.  A purchase money security interest occurs when a creditor extends credit/money to or for the benefit of the debtor that enables the debtor to get rights in the collateral. 

i. Notes: In order to have an enforceable S.I., §9-203 requires that the creditor’s interest must attach. Attachment is the process by which a S.A. becomes enforceable. If Δ can prove that Π’s S.I. in the 3 cars did not attach then Δ can pull the cars, not Π.  Δ argu’t – there was a S.A. which described the collateral, Π gave value, but in order for a S.I. in collateral to be enforceable need the 3rd requirement: Debtor must have rights to the collateral. Δ says that Devers never had rights in the collateral; the only thing Devers had was physical possession w/ nothing more and that doesn’t give you the rights to create a S.I. Δ said that when it sold the cars to Devers it kept title to the cars – thus, it was a conditional sale – Δ sold it, held the certificate of title w/ the agreement that ownership rights will not be conveyed to Devers until they paid Δ. So, therefore Δ argues that it holds title and Devers has no rights in the collateral to convey a S.I. Sounds like a pretty good argument BUT  look at definition of S.I. in Art. I and §2-401 title – both sections speak of an attempt to retain title – by saying that you retain title all you’re doing is reserving a S.I., you’re not keeping ownership. Thus, a condition sale is nothing more than a disguised S.I. If Δ wants to retain title and ownership to the cars then it must also perfect the S.I. to defeat the claims of Π. Δ, however, is not a perfected secured creditor. How does the ct determine that Devers had rights in the collateral? ADE has only a reserved S.I. Now we have to determine what that collateral is in the hands of Devers to determine if the S.I. attaches. To make this determination we have to label the collateral – we know they’re goods. We know that in the hands of Devers these cars are inventory (goods for resale – got possession in order to resale). Certificate of title do not apply to inventory. Note: Determination of Inventory is significant. Devers has rights in the collateral subject to the S.I. that Π has and to Δ, but Δ is unperfected. The winner is most of the time going to be the perfected secured creditor  Π Thrift. 

ii. UCC’s provisions work in such a manner that a disclosed interest will be superior to a secret lien.

1. Review  For Attachment, we need:

a. Rights in the collateral

b. Value

c. S.A. or Possession

i. General rule, there needs to be identification of goods for attachment.

iii. Problem 288 (p. 872) – Roy borrowed $35K from ONB to open music store. On Jan 6 he signed S.A. giving ONB interest in all “existing and after-acquired inventory in the store.” That day he got the $ and his inventory consisted of 4 guitars and 1 pitch pipe. He then contracted to buy 40 trumpets, which he paid in advance to be delivered Mar 30. On Mar 15 seller packaged and marked the trumpets “for shipment to Roy’s Store.” On Mar 30 seller shipped them and Roy received them and displayed them. 

1. On what day(s) did ONB’s S.I. attach (become effective) to the guitars, pitch pipe, and trumpets? 3 requirements – (1) S.A. was signed (2) bank gave value, and (3) Gabriel had the rights in the inventory of 4 guitars and 1 pitch pipe (collateral), so the S.I. attached on Jan 6.  At that time, Roy had no rights in the trumpet. However, Roy acquired rights to the trumpets on Mar 15. Under §2-501
, by segregating (packaging) and marking them for shipment, the trumpets were identified. For debtor to have rights in the collateral the goods have to be identified to debtor. Thus, Mar 15 is the trumpets’ attachment date. 

a. Note: Sloppy legal verbiage can create problems – be very specific. Notice what the S.A. says “… in the store” – if it’s in the store then the S.I. does not attach until they’re in the store (so §2-501 identification does not occur). See §9-203(a) … unless an agreement expressly postpones the time of attachment. This is not good b/c another party can come in during the time of identification and its arrival at the store and take the trumpets if they have another interest. 

2. What if the bank filed a proper F.S. covering Roy’s inventory on Jan 7? For purposes of enforcement when the F.S. gets filed makes no difference. For purposes of priority then it makes a difference.

a. Can a F.S. be filed before the S.A. is signed? Yes. Attached? Yes. §9-502(d) A F.S. may be filed before a S.A. is made or a S.I. otherwise attaches. 

b. Why would a creditor wish to file a F.S. before a S.I. has attached? §9-322(a)(1) – priority among conflicting S.I. in same collateral is determined … conflicting perfected S.I. and agricultural liens rank according to priority in time of filing or perfection. Priority dates from the earlier of the time a filing covering the collateral is 1st made or the S.I. is 1st perfected, if there is no period thereafter when there is neither filing nor perfection.

3. If bank doesn’t advance $ until Mar 31 (date bank actually sees trumpets in store), and if bank doesn’t make any commitment (§9-102(a)(68)) to advance any $ until that date, when does the S.I. attach? Mar 31 b/c the requirement of value is not satisfied till then.

PERFECTION OF THE SECURITY INTEREST

XI. Introduction

a. When S.I. is perfected it receives priority to most later creditor interests. S.I. must 1st attach b4 perfection is possible; it must be effective b/w debtor and creditor before it has legal meaning as to other parties.

i. §9-303 Law Governing Perfection – (a) This § applies to goods covered by a certificate of title, even if there is no other relationship b/w the jurisdiction under whose certificate of title the goods are covered and the goods of debtor. (b) Goods become covered by a certificate of title when a valid application and applicable fee are delivered to appropriate authority (filing office). Goods cease to be convered by a certificate of title at the earlier of the time the certificate ceases to be effective under the law of the issuing jurisdiction or the time the goods become covered subsequently by a certificate of title issued by another jurisdiction. (c) The local law of the jurisdiction under whose certificate of title the goods are covered governs perfection, the effect of perfection and nonperfection, and the priority of a S.I. in goods covered by a certificate of title from the time the goods become covered by the certificate until it is no longer valid. 

b. 5 Methods of Perfection:

i. File a F.S. – put world on notice of the S.I. (most common) 

ii. Possession – if creditor possesses the tangible collateral (having physical form) then the world is on notice that creditor has some right in the collateral. Goods, instruments, documents and chattel paper are an easy example of there being perfection of an S.I. (pledge)

iii. Automatic Perfection – w/o possession of filing a F.S. – as soon as attachment for certain types of agreement / property occurs we have perfection. 

1. Certificate of Title – for some arrangements, certain types of collateral put world on notice by stamping a lien notice on the title document. 

iv. Control – perfection for some types of collateral can be accomplished by merely achieveing control over the collateral.

v. Some other Rule or statute that you have to abide by in order to perfect. 

1. Key  try to zero in on which of these steps needs to be taken – that’s going to depend upon the type of collateral – so we have to label the collateral.

XII. Perfection by Possession (Pledge)

a. Problem 289 – Gracie, owner of a famous large diamond displayed at Museum, contracts to sell it to Brown who has made a substantial down payment w/ an agreement to make 3 more payments before she gets possession. Both sign agreement w/ clause granting Gracie a S.I. in his own diamond until Brown finishes payment. Can he perfect a S.I. in the diamond by simply notifying the Museum of the sale and telling them to hold it for his benefit until Brown pays in full, thus creating an escrow arrangement in which possession is held by the escrow agent? Issue: Whether simply notifying the Museum is sufficient? No. Under §9-313(c) the Museum must authenticate a record showing it holds the collateral. NB: Don’t let someone who won’t acknowledge it possess it.

i. §9-313 When Possession by or Delivery to Secured Party Perfects S.I. w/o Filing – (c) W/ respect to collateral, a secured party takes possession of collateral in the possession of someone other than debtor, the secured party, or a lessee of the collateral from debtor in the ordinary course of debtor’s business, when: (1) person in possession authenticates a record acknowledging that it holds possession of the collateral for secured party’s benefit; or (2) person takes possession of the collateral after having authenticated a record acknowledging that it will hold possession of the collateral for secured party’s benefit. (f) Person in possession is not required to acknowledge that it holds possession for a secured party’s benefit. (g) If person acknowledges (1) the acknowledgment is effective even if it violates the rights of a debtor; and (2) unless the person otherwise aggrees or law provides, the person does not owe any duty to the secured party and is not required to confirm the acknowledgment to another person.

1. Not all collateral can be perfected by possession. Only collateral which is specifically designated as qualifying under §9-313(a) – secured party may perfect a S.I. in negotiable documents, goods, instruments, money, or tangible chattel paper by taking possession of the collateral. Here we have goods (collateral).

b. Problem 290 – Kiddie, manufac
turer of toys, wanted to borrow $ using its inventory of toys as collateral. Fred came to plant and locked up inventory w/ sign “Contents of Room Under Control of Fred’s Warehouse.” Fred then issued a negotiable warehouse receipt deliverable to the order of Kiddie. Fred hired Kiddie’s janitor as warehouse custodian. Kiddie pledged the warehouse receipt (document) to bank in return for loan. Kiddie went bankrupt shortly thereafter. 

i. By having possession of this document, did bank have a perfected S.I. in the inventory? We have inventory that a debtor is able to claim as his so, therefore, they have rights in the collateral. Problem is debtor doesn’t necessarily have room in their store to have this collateral in their store. You want to be able to use that inventory not in the store as collateral. This can be done through some kind of paper that allows the holder of that paper to claim some rights in the goods therein described. Would this be a viable way of granting creditor a S.I. in that inventory out of the store? We have to be able to label it. If it is chattel paper it can be done through possession, but this is a warehouse receipt not chattel paper b/c you would need more to constitute chattel paper. Therefore, this is a “document.” So is possession a viable way to secure a S.I. in the document? See §9-313(a) …negotiable documents. This is a proper way of perfecting a S.I. by possessing the document (receipt).

1. §9-312(c) – while goods are in the possession of a bailee that has issued a negotiable document covering the goods: (1) a S.I. in the goods may be perfected by perfecting a S.I. in the document; and (2) a S.I. perfected in the document has priority over any S.I. that becomes perfected in the goods by another method during that time.

2. §9-313 cmt 3 –Debtor here has retained possession b/c the person controlling the inventory is the person under debtor’s control. This doesn’t put the world on notice of anything. This is not possession. It’s possession of the document – so we have a perfected S.I. in a piece of paper, but not in the collateral represented in that paper b/c it’s under the control of an agent of the debtor.

3. Note: Here, we have a sham. We’re told that in order to have perfection in this kind of document the person who is overseeing this has to be overseeing it in the name of the party who has the document. Otherwise there’s no value. Does the janitor who is under the control of the debtor and being paid $1 a week extra for “controlling” the inventory satisfy this concept? No. This is a sham.

ii. If bank and Kiddie had signed a S.A. covering the receipt and the inventory and if bank gave Kiddie the $, does bank have a perfected S.I. in the receipt even before bank gets possession of it? This would be temporary perfection. §9-312(e) grants a period of time to have it perfected.

1. §9-312(e) temporary perfection – A S.I. in certificated securities, negotiable documents, or instruments is perfected w/o filing or the taking of possession for a period of 20 days from the time it attaches to the extent that it arises for new value given under an authenticated S.A.

iii. If Kiddie (prior to bankruptcy) wanted the receipt back from bank in order to present it to janitor, get the goods, clean them, return them to the field warehouse, and get back the receipt for rehypothecation to bank, will bank lose its perfection if it turns the document over to debtor? Yes. The bank’s S.I. will stay perfected for 20 days. You need to get the paper for a period of time so you can deal w/ the goods, so long as it’s done in good faith.

1. §9-312(f) – a perfected S.I. in a negotiable document or goods in possession of bailee remains perfected for 20 days w/o filing if the secured party makes available to debtor the goods or documents representing the good for the purpose of: (1) ultimate sale or exchange; or (2) loading, unloading, storing, shipping, transhipping, mftg, processing, or otherwise delaing w/ them in manner preliminary to their sale or exchange.

iv. If bank loses its perfection, who would you advise it to sue? Bank can sue the warehouse manager for loss or injury. See §7-204(1).

c. Problem 291 – Karate school pledged 36 promissory notes given to it by its customers to Finance Co in return for loan. Parties signed a S.A. and Finance Co took possession of the notes. A month later, K’s Prez asked FC to let him have back one of the notes to present to customer for payment (Art 3 presentment). FC gave him the note on Apr 6. Prez put note on his desk and forgot about it. On Oct 12  K went bankrupt. 

i. Does the bank have a perfected S.I. in any or all of the promissory notes? Promissory note is defined as an “instrument.” Possession of the note perfects the S.I. but once possession is given up it becomes unperfected. Key here is that you haven’t gotten it back w/in those 20 days.

1. §9-312(g) – a perfected S.I. in an instrument remains perfected for 20 days if secured party delivers the instrument to debtor for the purpose of (1) ultimate sale or exchange; or (2) presentation, collection, enforcement, renewal, or registration of transfer. (h) After 20-day period expires, perfection depends upon compliance w/ Art. 9.

ii. Could the FC have protected itself by filing a F.S. as to the promissory notes? See §9-312(a). Possession or a F.S. can perfect an instrument (promissory note). 

1. Is a certificate of title an appropriate way to perfect an instrument? No. See §9-303 – see def of instrument – it manifests a debt of some kind. Unlike possession, putting a lien on a certificate of title doesn’t do much.   

iii. Note: Primary use of §-312(e) and (f) occurs in letter of credit transactions (Art 5), wherein the issuing bank receive a bill of lading (document) covering the goods and turns it over to buyer (debtor) so buyer can get the goods from the carrier, sell them, and reimburse the bank. During the 20-day period the bank’s S.I. in the document remains perfected even though the document is out of its possession. Under §5-118. the issuer of a letter of credit will always have a S.I. in bills of lading presented under the letter of credit until the issuer is reimbursed by its customer.

XIII. Automatic Perfection

a. Automatic Perfection means that secured party need only make sure that the S.I. has attached to perfect the interest. §9-309 lists various transactions qualifying for automatic perfection. 

i. §9-309 S.I. perfected upon attachment (Automatic Perfection) – The following S.I.s are perfected when they attach: 

1. A PMSI in consumer goods; 

2. an assignment of accounts or payment intangibles which does not by itself or in conjunction w/ other assignments to the same assignee transfer a significant part of the assignor’s outstanding accounts or payment intangibles; 

3. a sale of a payment intangible; 

4. a sale of a promissory note; 

5. a S.I. created by the assignment of a health-care insurance receivable to the provider of the health-care goods or services; 

6. a S.I. arising out of Art 2 or 2A. 

a. There are others, but most likely not important for the exam.

ii. §9-309(1) Purchase Money Security Interest in Consumer Goods –  such interest is granted to sellers or lenders whose willingness to extend credit permitted the debtor to acquire the collateral. Under §9-301(1)(d), the merchant who sells consumer goods by extending credit holds a superior interest (priority) in the collateral as compared to other creditors, w/o the need to file a F.S. 

1. Theory behind this special treatment is that it is unlikely that the goods will be used to secure other debts. Also, since filing costs money, many consumer purchases would be too small to make filing by seller financially viable. Some states have statutes stating what amt of consumer goods will qualify for automatic perfection – must look up in individual state how far the automatic perfection goes.

iii. Problem 292 – Bilko signed a K w/ the Browns on Aug 4 giving it a S.I. in all their currently owned consumer goods plus those acquired later. On Sept 25, the Browns went to FC, borrowed $80 to buy sewing machine, signed a S.A. w/ FC granting it a S.I. in the machine. FC did not file a F.S. The Browns bought the machine on Oct 11 and filed for banrupty on Oct 12. Bilko, FC, and trustee all claim the machine. 

1. Did Bilko’s S.I. attach to the sewing machine? We know that after-acquired clauses are permissible and important in certain kinds of finance arrangements, specifically for inventory and accounts receivable.  However, for consumer financing, this doesn’t make much sense b/c all it does is make the creditor police the assets of debtor. Here the S.I. doesn’t attach b/c its more than 10 days.

a. §9-204(b) – S.I. does not attach under an after-acquired clause to: (1) consumer goods unless debtor acquires rights in them w/in 10 days after the secured party gives value.

2. Does the loan agreement create a PMSI even though FC was the lender and not the seller of the machine? Yes b/c the loan was obtained for the specific purchase of buying the machine. The goods that are subject to a PMSI must have been obtained w/ the value that was extended by the secured creditor. The subtlety they’re trying to get at here is that under §9-103(a)(2) it makes no difference if you’re a seller or lender when it comes to PMSI. Connect the collateral to the $ given by secured creditor. An enabling loan can be one where you buy on credit and eventually get collateral (selling) OR borrow money to get the collateral (lending). PM secured creditors are favored creditors (i.e. bankruptcy code treats them in a good way).

3. Would it have been a PMSI if the Browns had used the $80 to pay a liquor bill and paid for the machine w/ their savings? The money must be used for a very specific purpose. It cannot be used for something else, and then other money used to purchase the original goods bargained for; there will not be a PMSI in such situation. The collateral must be connected to the value extended. 

a. How can finance companies protect themselves from debtor’s misuse of the funds advanced? §3-110(d)

4. Assuming the $80 was used for the announced purpose, who gets the sewing machine? FC gets the sewing machine b/c it beats out the trustee and Bilko. 

5. Note: Generally, a PMSI is exempt from bankruptcy proceedings under §522, however, case law is mixed if and/or when the parties renegotiate the original loan of money whether it retains its purchase money character. 

iv. In re Short (1994) – Facts: Short Π (debtor) entered into a retail installment K to buy bedroom furniture. Entire balance was due in 1 yr. The K to pay the debt, which granted a S.I. in the furniture, was assigned to American General Finance Δ (creditor) on date of signing. 1 yr later, Π executed a note w/ Δ which consolidated the furniture debt w/ other debts. The note allowed monthly payments, and it listed the collateral as a continued purchase $ interest in the bedroom furniture as well as some other household items owned by Π. There was no indication that Δ had a PMSI in these other items. Π then filed bankruptcy and moved to avoid Δ’s lien on all the furniture, contending that the refinancing destroyed the puchase money character of the lien and therefore the lien should be exempt from creditor process pursuant to BC §522(f). Held: A PMSI retains it character when the debt is consolidated w/ other obligations and thus is not subject to avoidance under BC §522(f). §522(f) allows a debtor to avoid the fixing of a lien on property that would otherwise be exempt if such a lien is a nonpossessory, non-PMSI. Various circuits have split on whether a PMSI is extinguished when the loan is refinanced through consolidation w/ other debt. The best approach seems to be the “dual status” approach. That is, if collateral secures both a PMSI and a non-PMSI, so long as the interests can be separated, a consolidation should not destroy the initial character of the interests. Here, the consolidated loan was in part a PMSI and in part a non-PMSI. Therefore, Δ’s lien remains on the bedroom furniture to the extent that PM debt remains, but the motion to avoid is granted for the non-PM lien.

1. Note: The Fed BC is very generous. §522 Exemptions – means that when you go into bankruptcy and put all your assets in you can take out individual assets. See §522(d). §522(f)(2) allows a debtor to avoid the fixing of a lien on property that would otherwise be exempt if such a lien is a non-possessory or non-PMSI. §522(f) allows debtor or trustee to set aside a S.I. in non-PMSI for the creditor, but this cannot be done w/ a PMSI. Once you file a petition for bankruptcy you can’t file again for another 6 years.  

v. Problem 293 – Façade Motors decided to buy an expensive rug, took it back to the office to try it out. All of its equpiment was covered by a perfected floating lien in favor of ONB. As soon as FM gets possession of rug (and before buying) does the bank’s lien attach? Sale or return (consignment) vs. sale on approval (trying out goods legitimately – not subject to any creditor b/c they don’t belong to the debtor).

1. §2-326(1) – if delivered goods may be returned by buyer even though they conform to K, the transaction is (a) a “sale on approval” if the goods are delivered primarily for use, and (b) a “sale or return” if delivered primarily for resale. (2) Goods held on approval are not subject to claims of the buyer’s creditors until acceptance; goods held on sale or return are subject to such claims while in buyer’s possession. 

2. FM later signs K to buy rug w/ Treasures, and makes a down payment. To finance the rest in installments, FM borrows $ from Nightflyer, giving it a S.I. in the rug. Does Nightflyer’s S.I. qualify as the PM kind? This is a post-purchase advancement. If you can argue that Nightflier is an integral part of the transaction then you can get some cts to buy it, but other cts may not buy it. See §9-103(a) cmt 3 and GE case  

vi. GE v. Spartan Motors (1998) – Facts: A predecessor of GE Π entered into an “Inventory S.A.” w/ Spartan Δ in connection w/ its floor plan financing of the dealership’s inventory. By assignment K, Π obtained a blanket or “dragnet” lien on Δ’s inventory to secure a debt in excess of $1M. The S.A. was duly filed. Δ then signed a new wholseale S.A. w/ GMAC in which GMAC agreed to finance Δ’s inventory, which was also duly filed. GMAC notified Π of its competing S.I. Π sued Δ for $1.18M, representing $ then due to Π under its agreement w/ Δ. Δ then filed for bankruptcy and ceased doing business. Π, GMAC, and MBNA took possession of and liquidated their respective collateral. Π settled all its claims against all Δs except GMAC, which it accused of converting 2 Mercedes cars in violation of its S.I. Held: A PMSI may be obtained under §9-107 even where debtor first obtains the property and is later reimbursed by the purported PMSI creditor. A perfected PMSI is an exception to the general 1st-in-time, 1st-in-right rule of competing S.I. and has priority over a prior S.I. in the same property. The PMSI must meet §9-107 definition of a S.I.: “(a) taken or retained by the seller of the collateral to secure all or part of its price; or (b) taken by a person who by making advances or incurring an obligation gives value to enable debtor to acquire rights in or the use of such collateral if such value is in fact so used.” Issue is whether GMAC’s payment to Δ as reimbursement after it had acquired 2 Mercedes cars constituted an “advance” or “obligation” granting GMAC a PMSI in the cars. 2 arguments against such finding: (1) cts have been reluctant to find a PMSI where, as here, title to and possession of the merchandise has already passed to the debtor before the loan was advanced; and (2) the express wording of the agreement b/w GMAC and Δ seems to accord GMAC PM secured status only if GMAC pays the mfturer, distributor or other seller directly. Since the enactment of §9-107 cts have considered temporal proximity b/w debtor’s acquisition of the property and value given as one factor to be considered. The critical inquiry, however, is the intent of the parties, as evidenced by the agreement’s language and circumstances. Here GMAC reimbursements to Δ were made 6 and 2 days after the respective purchases, and such post-purchase reimbursement was common both in the trade and in Δ’s dealings w/ its financiers. W/ respect to the express language in the agreement, it should be construed as consistent. If such construction is unreasonable, the express terms control. Moreover, a written K may be modified by the parties’ post-agreement course of performance. Here there’s no dispute that it was custom in the trade and in Δ’s dealings w/ its financiers to reimburse the debtor following delivery of the merchandise and title. Lower ct erred when it found that GMAC did not acquire a PMSI in the cars under §9-107. GMAC is entitled to retain the proceeds of the sale.

1. Note: Cts have also consdiered passage of title to be an important factor in determining whether a PMSI exists. Ct rejects this rule on the basis that there are many circumstances in which passing of title would be irrelevant to the intentions of the parties.

2. GE involved a fact-sensitive situation where clearly GMAC (lender) gave value which enabled debtor to complete a deal this is called an “enabling loan.” Key – figure out what was the intent of the parties and how closely related is the subsequent advance to the purchase. Look at the transaction and ask whether this was in furtherance of the purchase or separate and apart from it. Cases are all over the place w/ this – it’s all statutory. Look at the facts. 

3. In order to be a PMS lender, there must be specific rights of the lender. How does one become a PMS lender? 

a. Look for a general nexus to the loan and that there are assurances.

b. The loan is closely related to the purchase (intent to enable the debtor to purchase, had to know) 

i. If the material has already been purchased, and you further the purchase as an after-loan, you are NOT a PMS lender for purposes of the UCC. (There’s a mix of holdings on this note. Goes both ways. Fact-sensitive)

b. §9-309(2) Certain Accounts and Other Intangibles – A casual or isolated transaction may automatically perfect.  A creditor is ill-advised to rely on §9-309(2) and not file a F.S.; it is simply too dangerous to take the chance that a ct will find that the § applies.

i. In re Wood (1986) – Facts: Larkin Π, attorney, loaned Wood Δ, another attorney, $10K. Π later took as security a lien on Δ’s contingency interest in 2 cases Δ was handling. Π had otherwise no experience in using accounts receivable as S.I. Δ later field for bankruptcy. Π sued to enforce his S.I. Held: That a person is a sophisticated lender does not impact his ability to claim a S.I. in accounts receivable. §9-302 exempts from the general filing requirements to perfect S.I. in accounts receivable those situations where the assignment of such accounts do not consitute a significant part of the accounts of the assignor. This is meant to cover isolated or casual assignments, where neither party may be aware of or have reason to suspect the applicability of Art 9. Tests that have been developed in this area look to the percentage of assignor’s accounts that are given for security and the regularity, or lack thereof, of such assignments. Here, the BC found properly that the assignment fell w/in §302’s exemption. However, the ct concluded that. b/c Π was an attorney and therefore a sophisticated lender, he was not entitled to invoke the exception. This was incorrect; as this § makes no referfece to lender sophistication, this should not be considered in assessing the §’s applicability. 

1. Note: Test announced here is subjective in nature. The factors are whether a “significant part” of the assignor’s accounts are secured, or whether the transaction is “casual or isolated.” It is foreseeable that one situation can exist w/o the other. Cts are split on which is the more determinative criterion.

2. NB: Automatic perfection seems to allow secret liens (remember this was a policy that the idea of perfection attempts to remove)  Automatic Perfection is therefore only available on an extremely limited basis. Accordingly, many states have capped the amt of money that a consumer good can cost for automatic perfection. According to Caraballo, as the price of consumer goods continually rises, the concept of automatic perfection may eventually be abandoned by the UCC and the Cts.

ii. Problem 294 – ONB sold all its promissory notes to LNB (sale of promissory notes is an Art 9 transaction w/ seller being the “debtor” and buyer the “secured party” – see §9-109(a)(3)). Must LNB file a F.S. or make sure it has possession in order to perfect its S.I. in the notes? No; under §9-309(4) there’s automatic perfection for sale of promissory notes.  

1. DO NOT make the mistake of concluding that all PMSI are automatically perfected; only those in consumer goods are automatically perfected. For other kinds you must file a F.S. The automatic perfection rules for the sale of some types of debt – §9-309(3) and (4) – apply only if a true sale is taking place.

iii. Problem 295 – Portia gave NFC a S.I. in her accounts receivable for a $20K loan used to expand her law practice. FC promptly perfected by duly filing a F.S. One of these accounts has a surety, the mother of the client, who promised Portia she would pay if client did not. What must NFC do to perfect its interest in the surety obligation of the mother? Creditor is looking at 2 sources for security (1) the transaction itself and (2) the surety. Once a S.I. is perfected in the initial collateral then you have automatic perfection in the surety. See §9-102(a)(71) and §9-203(f).

1. §9-203(f) – the attachment of a S.I. in collateral gives the secured party the rights to proceeds provided by §9-315 and is also attachment of a S.I. in a supporting obligation for the collateral. 

a. Note: Same rule for automatic perfection extends to letters of credit that support the original transaction.

2. §9-203(b) – if attachment occurs simultaneously then you have perfection simultaneously w/o having to do anything extra. 

XIV. Perfecting by Filing

a. §9-310 – unless you can find some other rule that allows you to perfect in some other way, the basic supposition is by filing a F.S.

b. The Mechanics of Filing – The new Art 9 mandates central filing for almost all F.S., w/ local county filing only for matters dealing w/ realty: minderals to be extracted from the earth, timber, or fixtures.

i. Problem 296 – Corp borrowed $100K from FC and gave it a S.I. in its equipment. Clerk incorrectly filed the F.S. under the Prez’ name instead of the Corp’s name. 1 yr later another FC loaned Corp more $ taking a S.I. in the same equipment. Since priority of creditors in this situation depends on order of filing who bears the risk? See §9-516(a) and §9-517 – the searcher of the F.S. (2nd creditor) bears the risk b/c once the 1st creditor tenders the F.S. and it is accepted by the clerk then the 1st secured creditor has complied w/ its obligation. And the failure of clerk to file it incorrectly bears no consequence. 1st party did what they had to do – they filed correctly and the rest is out of their control. 

1. Precaution  Have duplicate copies of F.S. made, stamped, and returned to you (or get an acknowledgment of the file written record.

c. Other Filings – A F.S. is effective for 5 years and then it lapses unless a continuation statement is filed.  See §9-515. These continuation statements must be filed w/in 6 months of the end of the 5 yr period (4 ½ yrs). If done before it’s not valid. If a continuation is not filed, the transaction is deemed unsecured. That is, the attachment is still there, but you just become an un-perfected secured creditor. The party will lose priority, unless it is perfected again, after the lapse, as a new S.I. 

i. Problem 297 – May 1 ONB duly filed F.S. May 2 ANB duly filed F.S. for same collateral in same place.  See §9-515(c) Lapse and Continuance. In order for ANB to qualify and beat out ONB, ANB must be a purchaser of the collateral for value. Is ANB a purchaser of the collateral for value? See §1-201(32) – the purchaser of the collateral for value: “Purchase” – taking by sale, discount … gift (getting a gift for purposes of the UCC is a purchase – any voluntary transaction). (44) “For Value” – person gives value for right … (d) for any consideration sufficient to support … (this is the most important one). ANB is a purchaser for value and has priority over ONB for the collateral, even though ONB came into the picture first, and ANB knew of ONB’s interest. This is the whole point of losing perfection. 

1. Note: A trustee beats out an unperfected security creditor (ONB is unperfected) so, now trustee has to go after ANB to take over by making ANB an unperfected security creditor. 

2. Note: Under §9-515(d) once you re-file you get perfection. It begins at the point of re-filing and doesn’t go back. The winner is the one w/ continuous security interest. So ONB here does not have priority over ANB even though they re-filed.

ii. Problem 298 – Portia paid off her debt to LNB and wants the bank to clear up the records down at the filing office so she can have her property w/o encumbrances. §9-513 – If the debtor demands correction of records (file termination statement) it is required, unless it is consumer goods. This is a right of all debtors, but they must request this statement. This is called an authenticated demand for termination. Debtor can also send a correction statement to the filing office if there is an error in the F.S.

1. What can she do if they stiff-arm her? She can file a record herself under §509(d)(2) if bank refuses to do so and she can go after the bank for actual damages. Let’s say you want to borrow against heavy equipment you own and the bank looks up your records and finds a lien on them and refuses the loan to you even though you have already paid it off due to the fact that the lien was not re-lifted then you can sue the other bank for not re-lifting it – actual damages and you can also recover punitive damages.

2. Note: You don’t need debtor’s signature in order to file a F.S. but it does have to be filed pursuant to a S.A. Anyone can file a F.S. so long as you dot your I’s and cross your T’s.

iii. Problem 299 – Irate ex-spouse filed 42 phony F.S. in the public records showing that all of Sam’s assets were encumbered. What can Sam do to clear title to his property? §518 focuses on bogus F.S. (something was inaccurately or wrongfully filed); allows you to have a summary procedure for correcting the public record and to proceed w/ criminal filings. §518 is important; prior to this, the only way you could get it lifted was thru a judicial procedure. §518 allows you to file a record that indicates that the record is in fact inaccurate or wrongfully filed.

XV. Perfection by Control

a. §9-314(a) – a S.I. in investment property, deposit accounts, letter of credit rights, or e-chattel paper may be perfected by control of the collateral. See §9-104; 105, 106, 107 (each statute tells you how you go about perfecting by control). Control generally means that the secured party has taken steps so it is obvious to anyone investigating the collateral that the S.P. has rights therein.  

MULTI-STATE TRANSACTIONS

XVI. General Choice of Law Rules

a. §1-105 – permits party autonomy, so that the parties may agree to be bound by the law of any state or nation bearing a “reasonable relation” to the transaction. Art 9 has its overriding conflicts provisions, chiefly §9-301 – adopts a domicile approach – look to the law of the debtor’s location as the state in which the steps for perfection need to be taken. However, if the collateral has physical form, the jurisdiction in which the collateral is located will govern the issues of perfection and priority. So, secured party for perfection looks to the state of debtor, and for priority to the collateral’s state. 

i. Problem 300 – Mary lives in a home in Wyoming, and buys and keeps a sailboat in Ohio. Ohio law – once consumer pays 75% of debt secured by consumer goods, the creditor’s S.I. is automatically stripped from the goods. Wyoming has no such rule. 

1. If creditor loans $ to Mary to buy sailboat, where should he file F.S.? Under §9-301(1), in Wyoming (perfection 1st part). 

2. When Mary pays 75% of the debt, will creditor’s S.I. still be attached to the boat? Creditor will lose the S.I. b/c Ohio law will apply (effects of perfection 2nd part).  

a. If perfected in Wyoming place where debtor is but now you’re seeking to enforce the effects of that perfection – now you turn to the collateral’s state law to see which state law governs under conflict of laws.

ii. Problem 301 – Corp organized under Del law, but has retail store in NJ, and all paperwork (corporate records) is handled in Baltimore. 

1. When Corp borrows $ against it A/R, in what state should the F.S. be filed? In Delaware b/c it’s registered there. See §9-307(e). 

2. If registered in a foreign country – see §9-307(c) – If the state does not require filing for S.I., the UCC deems that debtor is located in the D.C. so, file in D.C. However, if the foreign country has a notice system similar to ours then you have to file as per the law of that foreign country. If it doesn’t have a similar notice system, then file in D.C. (first research to see if similar notice system is in place). 

3. See §9-307(b) – Place of Business the place acutally occupied (either continually or at least for regular periods). However, an occasional use or occupation of a place for business purposes is not sufficient to constitute as a place of business.

a. General Rule – When in doubt, FILE EVERYWHERE.

iii. Problem 302 – Legal p-ship sole place of business is in Chicago where bank, taking a S.I. in A/R, filed its F.S. Law firm moves to D.C. 

1. Does bank lose its perfection? Under §9-316(a)(2) it remains perfected for 4 month after a change of debtor’s location to another jurisdiction. Creditor w/in that 4 month grace period must re-perfect (police the collateral enough to find out whether there has been some movement w/in that 4 month period). What if the life span of the F.S. has 2 months to go? Then you only have 2 months w/in which to re-perfect. It’s either 4 months or the lesser life span time of the F.S. (see when the F.S. lapses). 

2. If the law firm merges w/ a law firm in D.C. is the time period the same? §9-316(a)(3) allows a 1 yr grace period when there’s transfer to a new debtor. New debtor rule kicks in, see §9-102(56) “New debtor” def; §9-203(d) and (e).

b. Problem  – Chicago firm has 2 creditors before moving to D.C., both w/ perfected S.I. in A/R. ONB filed 1st, LNB 2nd.  When move occurred, LNB promptly refilled in D.C., but ONB filed 8 months after the move, what results? ONB had 4 months to perfect but did nothing – they broke of the continuity of perfection. LNB has priority even if ONB was unaware of the move (they have a duty to figure it out) – that is, if LNB satisfies §9-316(b) purchase of the collateral for value – see §1-201(32) – purchase includes…even a gift…. §1-201(44) – as long as we can determine that LNB gave value then it has priority over ONB – once this occurs then it’s as if ONB had never been perfected).  

i. §9-316(b) – focus on language – 2nd sentence – becomes unperfected and is deemed never to have been perfected against the purchaser of the collateral for value. 

ii. §9-317 cmt 3 – the party to perfect the security interest first gains priority over all rights. 

c. Review  Under §9-316 (a) – there is a 4 month grace period to refile if the office completely relocates.  If debtor transfers the collateral, there is a 1 yr period to refile in the new jurisdiction. If there is a merger (and debtor is one of the original Corps) they have 1 yr to refile, assuming the new  Corp has a new name and relocates. If the PPOB is still in the same state, they may only have to send a statement to the filing office changing the name on the F.S. If the Corp fails to refile w/in 4 months (or 1 yr time period, if it relocates or merges), the creditor will lose its priority status and its perfected status under §9-316(b).

XVII. Certificates of Title

a. The original perfected S.I. will continue and remain attached w/ the collateral if a purchaser buys the collateral and receives bad title. However, if in a situation where there is a specialized seller (merchant), the good faith purchaser will be protected from the secured creditor. Cars (move from state to state) – the most common types of collateral that are perfected by a lien notation on the certificate of title.

b. Problem 304 – Debtor purchased truck in PA on credit. He lied – actually lived and worked in Michigan. It doesn’t matter that he lived there, just that the collateral is there. The Certificate of title will have a lien notation on it if a S.I. exists – so it makes no difference if the jurisdiction is wrong b/c the lien is sufficient to put the world on notice. See §9-303(a). 

i. Art 9 has the purpose of adopting perfection through certificates of title. A potential creditor need look to only one place – the certificate of title, regardless of issuing state – to discover a prior S.I. If debtor cannot or will not produce the title certificate, the potential creditor is immediately on notice that he acts at his own risk.

c. Problem 305 – Holly, resident of TX, bought a new car on credit in Oklahoma. Drove to TX and re-registered the car w/o surrendering the OK certificate she got a TX certificate w/o a lien interest noted thereon. She then sold car to neighbor who had no knowledge of lien in OK. Car was repossessed by OK seller. Who is entitled to the car? See §9-337(1) William Innocent is entitled to it b/c he had no knowledge. Knowledge under the UCC involves ACTUAL knowledge not imputed knowledge. If William has actual knowledge that the car had a lien then he does not take free and clear, but if all we’re dealing w/ is imputed knowledge then he does take free and clear.

d. Problem 306 – He bought yacht in state that did not require certificates of title for boats, but required filing for perfection, which ONB did. He then moved to another state that required certificates for boats, but he never bothered getting it. Does ONB’s perfection in the 2nd state last so long as it’s filed F.S. is still effective? No. ONB has to re-file w/in 4 months in that state b/c there’s no notice where the certificate is. After the 4 months it lapses. What if it’s the reverse situation (from non-certificate state moves to certificate state)? Won’t be a problem – see §9-303.

e. Disputes b/w creditors – See §9-102 def (52) lien creditor – a creditor that has acquired a lien. If you owe lots of creditors $ and find it difficult to pay – you can file bankruptcy but you don’t want to – so you enter into a payment agreement – agree that debtor will pay creditor less than what debtor owes over a longer period of time. Another arrangement – assignment – every state allows this – very much like bankruptcy in a sense – debtor turns over all his assets to a trustee of debtor – gives legal title to all of his nonexempt assets to this entity and at that point that trustee/assignee has the power to liquidate them, turn into cash and distribute among the various creditors on a pro rata basis. In a valid assignment the debtor cannot retain any control whatsoever in this process – if debtor does then it’s not a valid assignment. Assignment is different for bankruptcy b/c the debt isn’t discharged completely in an assignment.

PRIORITY

XVIII. Simple Disputes

a. §9-317 Interests that take priority over or take free of S.I. or Agricultural Lien – 

i. (a) A S.I. or Agricultural lien is subordinate to the rights of: 

1. a person entitled to priority under §9-322

2. a person that becomes a lien creditor before the earlier of the time;

a. (A) the S.I. or Agri. Lien is perfected 

ii. (b) A buyer, other than a secured party, of tangible chattel paper, documents, goods, instruments or a security certificate takes free of a S.I. if the buyer gives value and receives delivery of the collateral w/o knowledge of the S.I. and before it is perfected.

iii. (e) if a person files a F.S. w/ respect to a PMSI before or w/in 20-days after the debtor receives delivery of the collateral, the S.I. takes priority over rights of a buyer, lessee, or lien creditor which arise b/w the time the S.I. attaches and the time of filing.

b. §9-322 Priorities among conflicting S.I in the same collateral (includes agricultural liens) –

i. (a) priority among conflicting S.I in same collateral is determined according to following rules:

1. (1) Conflicting perfected S.I. rank according to priority in time of filing or perfection, so long as there is no period therafter when one is not perfected or filed.

2. (2) A perfected S.I. has priority over an unperfected S.I.

3. (3) The first S.I. to attach or become effective has priority if conflicting S.I. are unperfected.

ii. (b) Time of perfection

1. (1) the time of filing or perfection as to a S.I. in collateral is also the time of filing or perfection as to a S.I. in proceeds; and

2. (2) the time of filing or perfection as to a S.I. in collateral supported by a supporting obligation is also the time of filing or perfection as to a S.I. in the supporting obligation.

iii. (c) A S.I. in collateral which qualifies for priority over a conflicting S.I. in Deposit accounts and the others….§9-327 – §9-331….also has priority over a conflictin S.I. in:

1. (1) any supporting obligation for the collateral; and

2. (2) proceeds of the collateral if:

a. (A) the S.I. in proceeds is perfected;

b. (B) the proceeds are cash proceeds or of the same type as the collateral; and

c. (C) in the case of proceeds, all intervening proceeds are cash proceeds.

iv. (d) First to file priority rule for proceeds in regard to chattel paper, deposit accounts, negotiable documents, instruments, invesment property or letter-of-credit rights.

v. (e) (d) only applies if they are not cash proceeds

c. Problem 307 (p. 919) – Bookstore borrowed $10K from ONB, signing a S.A. giving bank a floating lien over inventory. ONB never filed F.S. Travel Service was an unpaid creditor of bookstore that sued to recover judgment – had sheriff levy on the inventory. 

i. Who gets paid 1st when inventory is sold? ONB failed to perfect its interest; it failed to file a F.S. Therefore, lien creditor Travel Service wins see §9-317(a)(2) – a S.I. is subordinate to the rights of a person that becomes a lien creditor before the earlier of the time the S.I. lien is perfected. 

ii. What if instead bookstore had filed for bankruptcy while ONB’s lien was still unperfected? A lien creditor only has priority to the extent of his lien. The unperfected secured creditor is now a general creditor. Note that unlike a S.I., a judgment lien is a general not a specific interest in property.

d. Problem 308 – Coke Travel Agency used it’s A/R as collateral for loan from MSB, but bank failed to file F.S. b/c bank’s attorney lost the statement signed by Coke. 6 months later, Coke gets another loan usign A/R as collateral from BNB who searched the files and found no F.S. BNB filed a F.S. in proper place. Which bank has superior interest in the collateral? See §9-322(a)(2) Perfected secured creditor vs. nonperfected secured creditor  perfected wins out.

i. §9-317 cmt 3 – General rule, the party to perfect their S.I. first gains priority over all other rights.

e. Problem 309 – He asked 2 banks for loan using his inventory as collateral – signed S.A. w/ both. FNB filed F.S. 1st, on Sept 25, but did not loan any money until Oct 10. SSB loaned the money and filed F.S. on Oct 2. He paid neither bank. 

i. Did both banks have a perfected S.I., and is this possible? They’re both perfected secured creditors. For FNB perfection occurred on Oct 10. For SSB it occurred on Oct 2.

ii. Attachment is a prerequisite to perfection, and cannot occur until creditor gives value – which bank has the superior right to the inventory? FNB b/c it was the 1st to file the F.S.

1. §9-322 E.g. 1 cmt 4 – filing date will control, even if both parties have perfected.  This is very important b/c perfection may occur at different times. Remember the overall concept, notice to the world will be the date that controls.  

f. Problem 310 – S.A. provided that inventory would secure not only the current loan w/ FNB “but all futue advances of whatever kind.” 6 months later FNB gave him another $10K, and had him sign a promissory note. Do the existing filed F.S. and S.A. need to be altered or are they sufficient to protect the bank? No alteration needed. §9-204(3) allows for an after-acquired property clause to be in the S.A., and you can also have a security advances term as well. 

i. §9-204(c) cmt 5 – Parties can agree to change whatever their S.A. is. However, remember that the parties must still put the world on notice.  If they fail to this, w/in the statutory requirements, they will lose priority.

ii. Dragnet Clauses – essentially expand a S.I. to cover unrelated obligations.

g. Problem 311 – After FNB made him a 1st loan and filed its F.S., SSB made him a 2nd loan using same inventory as collateral and filing F.S. in correct place. He paid off FNB, but bank never filed a termination statement. A month later, FNB loaned him $ - they signed a new S.A., but no F.S. was filed, reasoning that earlier F.S. would protect the later loan’s priority, even though this loan was not contemplated therein. Is this right? SSB would prefer that ct rule that the 1st F.S. was “spent” when underlying debt was paid off. §9-323(a) and cmt 3, E.g. 1. Often a S.A. will have a clause stating that collateral protects not only this loan, but all future advances as well. If such future advances clause had not been in the original S.A. he signed w/ FNB, does that affect the answer? 

i. The beauty of future advances clauses is that you can extend new value and use an existing F.S. to perfect that arrangement; it makes no difference that original loan was paid off. Original F.S. continues to protect the creditor in this situation. Priority & Perfection are 2 different questions. 

ii. The whole purpose of notice filing is nullified if a F.S. has to be filed whenever a new transaction takes place b/w a secured party and a debtor. Once a F.S. is on file describing property by type, the entire world is warned, not only that the secured party may already have a S.I. in the property of that type, but that it may later acquire a perfected S.I. in property of the same type acquired by debtor in the future. When debtor does acquire more S.I. interest attaches to that property, the perfection is instantaneous and automatic. A F.S. which adequately describes collateral can serve to perfect a S.I. not contemplated by the parties at the time of the filing of the F.S. 

h. Problem 312 – Phil plegded stamp collection to CNB for loan (gave oral S.I. in collateral; no F.S. signed). Bank put stamp collection in vault. Phil later borrowed $ from father and gave him a signed S.A. in same stamp collection. Father filed F.S. in proper place.

i. Who has priority b/w CNB and father? Under §9-322(a)(1), bank takes priority. Have 2 different methods of perfecting, the first one to perfect has priority.

ii. If Phil takes collection home to add new stamps and then returns it, does the answer change? In order to have perfection via possession must maintain continuous perfection.

iii. At C/L, pledgee could return the collateral to pledgor for a “temporary & limited purpose” w/o losing perfection. Has this survived? §9-313(d) – If perfection of a S.I. depends upon possession of the collateral by a secured party, perfection occurs no earlier than the time the secured party takes possession and continues only while the secured party retains possession. §9-312(f) is not relevant b/c it only applies when bailee is in possession of the goods not when the secured creditor is trying to perfect through possession. 

iv. If CNB makes Phil sign S.A. and then turns collection over to him but never files F.S., who wins? Here we have perfected vs. unperfected S.C. and perfected S.C. wins. §9-308(c) – A S.I. is perfected continuously if it is originally perfected by one method under this article and is later perfected by another method under this article, w/o an intermediate period when it was unperfected. What should CNB have done? CNB should have either (i) filed the F.S.; or (ii) have attachment (3 requirements); and (iii) Possession or a written S.A. Here we have only an oral S.A., so filing a F.S. pursuant to an oral S.A. doesn’t mean anything – should have had a written S.A. followed by F.S. then wouldn’t have to worry about giving up possession (and as long as perfection is continuous, makes no difference that changed the mechanism for perfection). 

i. Problem 313 – Poll borrowed $65K from BNB, signed S.A. using cattle as collateral for this “and all other obligations now or hereafter owed to bank.” F.S. was filed. 2 yrs later Poll got a charge card from bank and used it to finance trip to Australia to look over cattle ranching there. When he failed to pay the credit card bill, bank repossessed the cattle (even though his payments on the loan were current). Did bank’s S.I. in the cattle encompass the credit card obligation? What result if he had gone to Australia to surf? Future advance clauses historically have been strictly construed against the creditor. Several cts will apply the “same class” rule to the extent necessary to distinguish b/w consumer and business transactions. Absent a clearly expressed intent to the contrary, consumer goods secure only future indebtedness of a personal, family, or household nature and not future indebtedness of a business or commercial nature. A secured creditor who seeks to enforce a future advance clause w/ respect to consumer goods has the burden of showing that the subsequent indebtedness is a consumer debt.

i. a S.I. may attach outside obligations if there is a relation back to the new activity. However, w/o this relation back, the S.I. will not attach these obligations. Too far removed from the S.A. to suddenly grant a S.I. in that obligation.

j. In re Wollin (2000) – Facts: Prior to debtors Moodys and Wollin (Δs) filing for Ch 13 bankruptcy, Oregon Federal Credit Union Π had extended lines of credit and issued credit cards to Δs. Advances against the lines of credit were secured by vehicles that were purchased by the loans, and all loans had identical “dragnet” clauses that provided for cross-collaterization on other loans. Π claimed the dragnets should be enforced, and, in each case, objected to confirmation. Δs, in turn, objected to Π proofs of claim. Ch 13 Trustee recommended confirmation and the ct tool the matter under advisement. Held: To be enforceable, a dragnet provision in a consumer loan must meet a strict “same class” test for subsequent loans and must specifically reference antecedent loans. W/ regard to subsequent loans (Moody’s VISA charges), Π argues that the dragnet clauses should not be enforced according to its plain meaning. Thus, in the case of Moodys, Π argues that their Ford Bronco and Ford pickup truck should secure their VISA charges b/c the charges are either “any other amt” owed “in the future” or b/c they’re the “same class” of debt, namely consumer debt. Both arguments are rejected. 1st, for all future advances to be covered by a dragnet clause, they must be of the same class as the primary obligation and must be very closely related. This is true in commercial setting. Accordingly, at least as strict an interpretation of the “same class” test should apply in the consumer context. Thus, all consumer debts would not meet this test, but those debts that are incurred for the same subject as covered by the primary loan (e.g., vehicles loans for vehicles purposes) would be. Here, the VISA charges are not sufficiently related to the loan for the pickup truck, b/c a loan to buy a vehicle “differs both in scope and solemnity” from the miscellaneous charges typical of a VISA account. As to antecedent loans, Π again argues that the plain meaning of the dragnets should be applied. Majority of cts seem to apply a “plain meaning” test, whereas a minority require that the clause specifically reference antecedent debt. B/c a standard that is stricter than “plain meaning” is applied for future debts, no less strict a test should be applied for prior debts, especially in the consumer context. Therefore, the “specific reference” standard is adopted. Here, the antecedent debts were not specifically referenced. Accordingly, the vehicles do not secure them. 

i. Note: When an individual debtor files Ch 13 bankruptcy petition, typically creditors vie for priority w/ respect to debtor’s remaining assets.

ii. 2 terms used to describe this:

1. Dragnet Clause – clause through which a creditor is given a S.I. in just about anything and everything that debtor can have rights in.

2. Cross collateralization – sometimes have different kinds of deals, agreements, which somehow wind up overlapping (i.e., you have collateral being used across a couple of different transactions). Here we have a S.A. in the cattle, then we have a credit card which is issued that doesn’t appear to have anything to do w/ the initial transaction , yet the claim is that the collateral is enough to support the first obligation (bringing in couple of different transactions and trying to use the same collateral for the transactions).

iii. Both of these are problematic, especially w/ consumers. The idea is that we don’t want creditors to have an onerous effect over debtors by threatening to foreclose on anything and everything that debtor owns. Ct tries to figure out a test, given the fact that although dragnet clauses are generally disfavored and strictly construed, such clauses and cross collateralization are not per se bad. 

1. “Same Class” Standard – The future transaction must be “so related to” the primary loan “that the consent of debtor to its inclusion can be inferred.” 

a. To see if the ct will allow this w/ consumers, ask  what is the relationship b/w the 2 transactions? 

i. A lot of this is dealt w/ state consumer states (e.g., Uniform consumer credit act would deal w/ this issue).  

iv. Ch 13 petition & the validity of dragnet clauses – 2 part inquiry to determine validity: 

1. Relatedness (contemplation of the parties, intent) or

2. Language of the K 

a. Look for a nexus 

k. Problem 314 – Aware of difficulties w/ cross-collaterization clauses, rancher Poll was careful to keep his consumer obligations (from his Visa card, using the objects purchased as collateral) w/ a different bank than the one that financed his ranching operations (traditional loan, using cattle as collateral). Both banks had him sign S.A. that provided that the collateral nominated for each debt would also protect “any and all debts, now existing of after-acquired” owed to same creditor. When the 2 banks merged, the new bank now insisted that his cattle also protect the debts he owed on his Visa card. Is that right?

XIX. Purchase Money Security Interests

a. The Basic Rule – seller who extends credit to buyer or lender who advances $ to enable buyer to purchase the collateral has a special equity under the law. If the parties sign a S.A., the seller/lender gets a PMSI of top priority. Where the collateral is consumer goods, no further steps are required for a PMSI to have super-priority. All other PMSI must be perfected during 20-day “grace period” following buyer’s possession of the goods in order to take advantage of the relation-back of priority to that date.  

i. §9-324 Priority of PMSI –

1. (a) a perfected PMSI in goods other than inventory or livestock has priority over conflicting S.I. in the same goods and a perfected S.I. in its identifiable proceeds also has priority, if the PMSI is perfected when debtor receives possession of the collateral or w/in 20 days thereafter. 

2. (b) a perfected PMSI in inventory has priority over a conflicting S.I. in the same inventory, and has priority over other conflicting S.I. if: 

a. (1) PMSI is perfected when debtor receives possession of the inventory; 

b. (2) PMS-party sends an authenticated notification to holder of the conflicting SI; 

c. (3) Holder of conflicting S.I. receives the notification w/in 5 years before debtor receives possession of the inventory; and

d. (4) Notification states that the person sending it has or expects to acquire a PMSI in inventory of debtor and describes the inventory.

3. (c) date of the filing is controlling.

4. (d) A perfected PMSI in livestock that are farm products has priority over a conflicting S.I. in the same livestock, and a perfected S.I. in their identifiable proceeds and identifiable products in their unmanufactured also has priority if:

a. (1) PMSI is perfected when debtor receives possession of the livestock; 

b. (2) PMS-party sends an authenticated notification to the holder of the conflicting S.I.; 

c. (3) Holder of the conflicting S.I. receives the notification w/in 6 months before debtor receives possession of the livestock, and

d. (4) Notification states that the person sending it has or expects to acquire a PMSI in livestock of debtor and describes the livestock.

5. (e) (d)(2) thru (4) apply only if the holder of the conflicting S.I. had filed a F.S. covering the same types of livestock: 

a. if the PMSI is perfected by filing, before the date of the filing, or

b. if the PMSI is temporarily perfected w/o filing or possession, before the beginning 20-day period. 

6. (f) A perfected PMSI in software has priority over a conflicting S.I. in the same collateral, and a perfected S.I. in its identifiable proceeds also has priority, to the extent that the PMSI in the goods in which the software was acquired  for use has priorty in the goods and proceeds of the goods under this section. 

7. (g) Conflicting PMSI: 

a. (1) a S.I. securing an obligation incrurred as all or part of the price of the collateral has priority over a S.I. securing an obligation incurred for value give to enable debtor to acquire rights in or the use of collateral; and

b. (2) in all other cases, §9-322 applies.

ii. Problem 315 – Bill made $2K worth of (furniture) credit purchases and signed a S.A. on behalf of Employer in favor of Seller on June 8; goods were delivered same day. Bill failed to mention that all Employer’s equipment was designated as collateral on an existing S.A. and F.S. in favor of SNB, which had an automatic “after-acquired property” clause. Employer’s policy was not to file a F.S. for its credit furniture sales. 

1. Why might it have such a policy? Is it wise here? Employer doesn’t need to have such policy since PMSI is automatic perfection for consumer goods. However, it may have it for economic reasons. Continuing the concept that there are all these special benefits afforded to PMS creditors and that there’s a grace period for filing a F.S., generally secured creditors will try to file even before attachment b/c they have no grace period after attachment for filing (e.g., S.I. on Jan 1 and rights extended then, and on Jan 1 have a lien creditor coming into the picture, have an unperfected secured creditor vs. lien creditor, the fact that S.C. intended to file means nothing, there is no grace period, but w/ PM such creditors have a 20 day grace period. So we give them super priority over other S.C. b/c of their status.

2. On June 10, which creditor will have priority in the furniture? On June 30? June 10 falls w/in the grace period, therefore, on that day the furniture store would have priority. On June 30, the bank will have priority (after the 20 day grace period) – if store doesn’t file a F.S. the preexisting creditor wins. This allows the creditor to come into the picture, have priority over an existing secured creditor and have a 20 day grace period to do it.

3. Note: The Key is finding that we have a PMSU and that it is a credit transaction.

iii. Galleon Industries v. Lewyn Machinery (1973) – Facts: Π seller entered into sales transaction w/ Δ buyer for a piece of equipment, delivery upon payment. By accident, machine was delivered prior to payment. Π then sent invoice, requesting payment w/in 30 days. A week after delivery, Δ bank had entered into a S.A. w/ Δ buyer, and perfected a S.I. in the equipment. Upon buyer’s default, Π sued to recover the machine. Held: A seller who mistakenly delivers a product to a buyer prior to payment and does not file a F.S. may lose priority to a subsequent creditor who takes a S.I. A seller who delivers goods to a buyer whom he then bills is a credit seller, the legal equivalent of a PM-lender. Under §9-312(4), a PM-lender will have priority over all other secured creditors if he files a F.S. w/in 10 days of debtor’s receipt of the monies or goods purchased therewith. If he fails to do so, he may lose priority. Here, Π did not file a F.S. Therefore, as a credit seller, it lost priority to bank, which did file a F.S. Thus, Π is not entitled to the equipment.

1. A prior creditor’s lien on after-acquired property will not attach to a PM-lien on such property if the PM-lender properly perfects. If this were not the case, the availability of PM would be greatly diminished, w/ negative economic consequences. 

2. Note: Here we have a buyer trying to buy goods on credit from a seller, the seller would not extend credit so the buyer had to purchase in cash. Mistake where one of the items was not on hand when debtor was ready to pay and was subsequently shipped incorrectly to the mfg. At this point, a seller should get the item if it is truly a cash transaction, but in here seller sent buyer an invoice. This was the wrong thing to do b/c by sending an invoice this was no longer a cash transaction this became a credit transaction. As such, seller became a creditor for that period of time, and in order to claim rights in priority for the collateral sold on credit, which  is nothing more than a S.I., you have to have a S.A. and file a F.S. to perfect it:  Here seller obtained a S.I. and then once it became a credit transaction he failed to file a F.S. Seller would have been a PMS-creditor and would have gotten the 20 day grace period but he became an unperfected secured creditor, and then the existing bank w/ the “after-acquired property” clause was able to have its interest satisfied. So once a cash transaction becomes a credit transaction the creditor can only claim S.C. status and then must perfect like any other S.C.  

iv. Problem 316 – Video store granted floating lien over its inventory and equipment to LNB, which perfected its S.I. by filing a F.S. Store then bought a guard dog for $1,200 from Agatha to be paid at $100/mo. They agreed that store would not get any title to dog until all payments were made. 2 months later store stopped paying creditors, LNB seized all store’s assets, including dog. Agatha is upset, what can she do? The dog to the video store was equipment and she failed to file a F.S. so, she’s basically a secured unperfected creditor going against a secured perfected bank. Bank has the right to take the dog.

v. Problem 317 – HFE leased equipment to Farmer for 6 mo w/ option to purchase at any time during that period – lease called this a “sale on approval.” Farmer’s equipment had a perfected floating lien in favor of ONB. 3 mo after delivery, Farmer agreed to buy and HFE filed its F.S. the next day claiming its PMSI. Who wins in priority b/w HFE and ONB? HFE wins b/c he has a lease w/ an option to buy but the equipment doesn’t become collateral until Farmer decides to buy, so HFE had time to file a F.S. and did it w/in the proper time. 

1. §9-324 cmt 3 – PMSI takes priority in all situations (except livestock & inventory) if it is perfected when debtor receives possession of the collateral or w/in 20-day grace period.

2. Goods in the hands of a potential buyer are either: 

a. Sale on approval – while goods are in the hands of potential buyer they’re not subject to creditors; it is the UCC’s way of allowing someone to try out goods before buying them, there’s no intent to convey anything but a possessory interest, if you decide to buy them it is a sale, but not until then.  

b. True lease – goods belong to the lessor, and the lessee has a possesory interest w/ the right to use. 

3. Here, this was a credit transaction from the moment it was entered into, not a cash transaction as in Galleon. It is not a cash transaction on sale on approval or true lease and not subject to creditors, but the minute the buyer says that he wants it seller/lessor has a PMSI w/ a 20 day grace period. 

b. Inventory and Livestock – The inventory financier will have a perfected interest in existing and after-acqured inventory, in effect a floating lien over the mass of changing goods available for sale by the debtor to others.  If the debtor buys new inventory and gives the seller a PMSI therein, the orginal financier is seriously hurt if: 

i. it does not know of the PMSI but instead thinks all the inventory is collateral in which it has priority, and

ii. the PM interest is held to prevail over the already perfected interest in after perfected interest in after-acquired inventory. 

1. To protect the 1st creditor, §9-324(b) provides a notification procedure that the PMS creditor must follow in order to take the normal priority.

2. Benefit of Notice in this context – if you know that there is going to be a subsequent secured creditor b/c you have notice, you can go after the collateral if you have a term in the S.A. stating that debtor is to use this inventory to secure this debt and no other debt; W/ this term, secondary financing is a breach of the original agreement which gives you rights to foreclose on the inventory. By giving notice the S.C. can protect itself.

iii. Problem 318 – MCA held a perfected SI in H clothing store’s inventory. H in NY fashion show contracted to buy $4K of inventory for resale from MBF, which took a PMSI in the clothes on Dec 10, date of sale. MB herself wrote the MCA on Dec 11 and informed credit mgr of the sale. He protested but did nothing. MB filed on Dec 11; goods were delivered to store on Dec 12. 

1. Who has priority? If any of the requirements are not satisfied MB doesn’t have priority. (i) A subsequent creditor must have SI perfected by the time debtor receives the goods, and (ii) he must send notice that indicates that he is intending to take a SI in it.

a. §9-324 cmt 4 – PMSI must be perfected when debtor receives possession of the inventory. 

b. §9-324 cmt 7 – Notice that a consignor has delivered the goods is enough for the receipt of possession.

2. What if MB’s notice wasn’t received till Dec 13? There’s no requirement that it be received, it just has to be sent. Cases are conflicting on this.

3. If notice was received on Dec 11, is it sufficient to permit MB to keep selling goods to H for indefinite period thereafter or only for this 1 transaction? See §9-324(b)(3). F.S. and notice are valid for 5 yrs, therefore, MB can keep selling & financing inventory for 5 yrs. So secured creditor pretty much gets fucked. 

iv. Kunkel v. Sprague Nat’l Bank (1997) – Facts: Δ made several loans to the Morkens pursuant to certain loan agreements and promissory notes. The Morkens made a S.A. in favor of Δ in their inventory, farm products, equipment and A/R. Hoxie finances and sells cattle. The Morkens purchased interests in 1990 head of cattle from Hoxie. For each transaction, Morken made a loan agreement and promissory note granting Hoxie a PMSI in the cattle. Hoxie did not file a F.S. but instead perfected its SI by taking possession of the cattle pursuant to feedlot agreements. The Morken filed Ch 11 bankruptcy. Hoxie then sold the cattle and, after deducting the amounts owed Howie for care and feeding. $550K remained. Bankruptcy trustee Π commenced proceeding to determine whether Δ or Hoxie were entitled to the sale proceeds. Hoxie and Π settled. Hoxie and Δ filed cross-motions for SJ. Held: A PMSI has superiority over an earlier perfected interest where: (a) the PMSI is perfected at the time debtor receives possession of the inventory; (b) the PMSI creditor gives written notice to all holders of competing interests that had F.S.on file when PMSI creditor filed its F.S.; (c) the competing secured creditor receives notification w/in 5 yrs before debtor receives possession of inventory; and (d) the notice states that the person expects to acquire PMSI in the inventory of the debtor and describing such inventory. A S.I. attaches where (a) either the secured party has possession of the collateral by agreement w/ debtor or debtor has signed a S.A.; (b) value has been given; & (c) debtor has “rights in the collateral” (cts consider factors like debtor’s control over the property and whether debtor bears the risk of ownership; Art 2 principles may also be considered). The sale and delivery of the cattle by Hoxie to Morken granted Morken “rights in the collateral” b/c a sale has transpired, Hoxie had constructively delivered the cattle to Morken and had possession of the cattle on Morken’s behalf, Morken had title to and owned the cattle, Hoxie merely retained a S.I. in the cattle as bailee, Hoxie’s remedy of refusing to deliver the cattle had been cut off, and Morken had rights in the collateral sufficient for Δ’s S.I. to attach. Thus, Δ had a perfected S.I. in the cattle. However, Hoxie’s PMSI had superiority over Δ’s interest under §9-312(3). The general rule is that the 1st creditor to perfect its SI beats later perfected SI. However, the PMSI provides an exception to this rule, (a) – (d) supra. Δ argued that superiority status could not be obtained by a PMSI creditor who perfected its S.I .by possession rather than filing. There’s no support for this. Next it must be determined whether Hoxie fulfilled the statutory requirements to obtain superiority. The only issue here is the timing of Hoxie’s PMSI notice, which was received after the cattle was sold and this suit commenced. The notice requirement here is triggered by actual and not constructive possession of the inventory; thus, notification was timely. Δ also argued that purpose of the statute is frustrated by granting superiority to a PMSI w/o requiring pre-perfection notification to prior filed secured creditors. The notification is required to state that the person expects or has a PMSI in the particular inventory; thus, the PMSI can wait to notify competing secured creditors until after it has acquired and perfected its SI. Hoxie’s SI has priority.

1. §9-324 cmt 5 – If debtor never receives possession of the collateral, the 5-year period never begins and the PMSI creditor has priority even if notification has not been given.

2. Note: UCC 1999 revision elaborates the procedure for obtaining a PMSI in a debtor’s livestock.

v. Problem 319 – HRE bought much of its inventory from SAW, whick always took a PMSI in the goods and filed a F.S. on same day. H borrowed $ from MDNB to finance purchase of inventory from wholesalers, part of which was used to pay off SAW. MDNB filed F.S. claiming a SI in H’s inventory. On Mar 28, H contracted to buy $3K in goods from SAW, making a down payment of $1,500 and giving it a PMSI in the goods for the rest. That same day H borrowed $1,500 from MDNB and also gave bank a PMSI in the same goods. Both creditors knew of the other, so they both sent written notice to each other. Goods were delivered to H on Apr 2. Which creditor has priority?  They’re both PMS creditors. However, if one is a vendor and the other a lender, the vendor PMS creditor wins.  

1. §9-324(g) cmt 13 – vendors are given preference to lenders (direct vs. 3rd party). Both are referred to as enabler, but the UCC gives preference to vendors. 

vi. Note: Same problems arise w/ consignments. Even true consignors hoping to prevail over perfected interests in the inventory of consignee must follow a notification prodecure of this type.  

vii. Problem 320 – She gave 5 pottery pieces to owner of store to exhibit and sell. The next day she learned that ONB, which had a floating lien on the store’s inventory, had foreclosed and seized everything in the store. Can ONB take her pottery? §9-103(d) – the SI of a consignor in goods that are the subject of a consignment is a PMSI in inventory. Under the UCC, she’s a perfected secured creditor due to her consignment. Consignors are treated as PMS creditors via Art 9. This means she has to satisfy §9-324(b) requirements, which she hasn’t – she’s fucked. Some cts have felt bad for consignors in these situations and have allowed them to get their pieces back. Artists have a difficult time dealing w/ §9-324 b/c consignors goods (products which are to be sold) can literally be repossessed by a creditor w/o notice to the consignee. However, some states have begun to statutorily protect artists. 

1. The claims of a consignor have priority over the claims of a secured party if 

a. the consignor complies w/ Art 9 filing provisions before the consignee receives possession of the goods, 

b. the secured party, if he has filed a F.S. covering the same type of goods before the date of the consignor’s filing, receives notification in writing from the consignor before the consignee receives possession of the goods, 

c. the secured party receives the notification w/in 5 years before the consignee receives possession of the goods, and 

d. The notification states that the consignor expects to deliver goods on consignment to the consignee, describing the goods by item or type. 


XX. Control and Priority

a. Control Over Investment Property – How is S.I. taken in investment property?  2 ways:

i. Filing of an F.S. and/or

ii. The taking of control over the investment property, w/ the latter trumping the former. Control is more important than the party who merely filed the information.

iii. Problem 321 (p. 949) – Mr. G’s stock broker bought 100 shares on his behalf and kept them in the account it held at the Clearing Corp but marked its records to indicate Mr. G was the owner. Here Art 8 would deem Mr. G an entitlement holder who has a securities entitlement in a security acount w/ a securities intermediary; see §8-102. Mr. G went to ONB to borrow $ using the 100 shares as collateral. Which is the safest method by which ONB can have its SI perfected, which means getting “control” over the securities entitlement? 3 different ways to get control. See §9-328(2)(a) – we have 2 creditors who both have control – whoever perfected first (1st to control) gets priority. Can a bank be secured when its in relation to stock? Yes. (1) Can have account changed so that bank becomes record owner, under Art 8, entitlement holder. (2) Can have an agreement b/w all involved, however if another creditor also gets control over the rights to the 100 shares, they will gain priority over all parties involved. See §9-328(2). State law allows banks to offset the debt by using money that exists in an account that you may have in the bank (if asset is w/in control of the lender one can offset debt).

1. §9-328 Priority of SI in Investment Property – (2) Conflicting SI held by secured parties each of which has control under §9-106 rank according to priority in time of:

a. (A) if the collateral is a security, obtaining control;

b. (B) if collateral is a security entitlement carred in a securities account &:

i. if secured party obtained control under §8-106(d)(1), the secured party’s becoming the person for which the securities account is maintained;

ii. if secured party obtained control under §8-106(d)(2), the secured intermediary’s agreement to comply w/ secured party’s entitlement orders w/ respect to security entitlements carried or to be carried in the securities account; or

iii. if secured party obtained control under §8-106(d)(3), the time on which priority would be based under this paragraph if the other person were the secured party; or

c. (C) if the collateral is a commodity K carried w/ a commodity intermediary, the satisfication of the requirement for control specificied in §9-106(b)(2) w/ respect to commodity Ks carried or to be carried w/ the commodity intermediary. 

2. If Mr. G borrows $ from broker after ONB has control and grants broker a SI in all stocks held in his account w/ them, is broker’s SI superior to ONB’s? Yes. §9-328(3) – a SI held by a securities intermediary w/ the securities intermediary has priority over a conflicting SI held by another secured party. See cmt 4, E.g. 5

b. Control Over Deposit Accounts

i. §9-104 Control of Deposit Account – (a) A secured party has control if:

1. The secured party is the bank w/ which the deposit account is maintained;

2. the debtor, secured party, and bank have agreed in an authenticated record that the bank will comply w/ instructions originated by the secured party directing disposition of the funds in the deposit account w/o further consent by debtor; or

3. the secured party becomes the bank’s customer w/ respect to the deposit account.

4. (b) a secured party that has satisfied (a) has control, even if debtor retains the right to direct the dispostion of funds from the deposit account.

ii. §9-327 Priority of S.I. in Deposit Accounts – 

1. (1) a S.I. held by a secured party having control has priority over a conflicting S.I. in same deposit account w/o control.

2. (3) A S.I. held by a bank w/ which the deposit account is maintained has priority over a conflicting S.I. held by another secured party.

3. (4) A S.I. perfected by control, has priority over a S.I. held by the bank.

iii. Problem 322 – CW wants to borrow $ from Investment Bank, which will grant it a revolving line of credit, secured in part by the bank account CW maintains at LNB. How can Investment Bank perfect its SI in this bank account and which methods of control under §9-104 would be safest? IB can get LNB to agree, or change the account (this is the preferred method). Having it in your name will give the greatest rights to do whatever you want to do (i.e., sell it).

1. If CW later borrows $ from LNB and grants bank a S.I. in the account, would LNB have priority over Investment Bank? See §9-327(3) and (4).

c. Control Over Letters of Credit Rights – these arise when one party does not trust the other to make paymet at an agreed upon time, that pary will require payment to be made directly to the bank. The bank issues a letter of credit that in fact can be used as collateral. 

i. §9-107 Control of Letter-of-Credit Right – secured party has control of a letter-of-credit right to the extent of any right to payment or performance by the issuer or any nominated person if the such person has consented to an assignment of proceeds of the letter of credit or otherwise applicable law or practice.

1. Note: A nominated person (person who actually has control over the letter of credit) has to consent. A letter of credit is perfected only by possession or by obtaining control (not by filing a F.S.).

ii. Problem 323 – CW agreed to sell 10,000 computers to Univ for $25K, w/ Univ agreeing to get a letter of credit in favor of CW. CW got such letter from ONB naming CW as beneficiary and stating that it would honor drafts drawn on the bank in favor of CW for $25K on presentation of invoice showing shipment of computers to Univ by Sept 25 of that yr. CW in Feb of same yr wants to borrow $10K and use the letter of credit as collateral. How can new lender obtain a perfected interest in the rights represented by the letter of credit? §9-107 – ONB has to agree to the assignment in order for there to be control.

1. When CW asked ONB if it would agree to an assignment of the proceeds of the letter of credit to CW’s lender, the bank refused and pointed to (anti-assignment) clauses in the letter: (1) the right of CW to draw drafts on bank is not transferable; and (2) the letter specifically forbade the beneficiary CW the right to make an assignment of the proceeds and voided the letter if beneficiary does such w/o bank’s consent. What can CW tell potential lenders? Remember that the obligation from Univ to CW is an account. §9-308(d); §9-102(a)(77), §9-409 and cmts. 

a. §9-409 Restrictions on Assignment of Letter-of-Credit Rights Ineffective – (b) any terms that would prohibit assignment are void. Can’t have language in the agreement that prohibits an assignment (automatically void). 

2. A S.I. can be perfected in a Letter of credit by: 

a. Possession or

b. Control 

i. Most states restrict any clause enfringing on alienability of interests. Such clauses are usually not enforced. However, if the parties consent to this, ct may allow for perfection of those rights (freedom to K). Lender can take a S.I. in accounts irrespective of bank’s rights, then the letter of credit automatically perfects w/ the control (or possession).  

XXI. Buyers

a. Golden Rule  §9-201(a) General Effectiveness of S.A. – Except as otherwise provided by the UCC, a S.A. is effective according to its terms b/w the parties, against purchases of the collateral and creditors. 

i. Key to S.I. in a S.A. is a creditor’s rights to foreclose the collateral – no matter who holds it.

ii. The S.I. granted via this S.A. continues in the collateral notwithstanding sale, lease, license, exchange, or other disposition of the collateral. See §9-315(a)(1). 

1. These 2 things secure creditor in obtaining (going after) the collateral. But there are 2 Exceptions  See §9-320. W/o these exceptions the secured creditor is able to enforce the rights granted under a S.A. against anyone.  

b. What happens w/ the perfected S.I. when a buyer purchases the collateral w/ a good faith belief that the good has no encumberances on it? 

i. §9-320 Buyer of Goods – 

1. (a) Buyer in the  Ordinary Course of Business, other than a person buying farm products from a person engaged in farming operations, takes free of a S.I. even if they have knowledge of the S.I. (inventory), except for goods perfected through possession (§9-320(e)).

2. (b) Buyer of [Consumer] Goods from a person who used or bought the goods for use primarily for personal, family, or household purposes takes free of a S.I., even if perfected, if the buyer buys:

a. (1) W/o knowledge of the S.I.;

b. (2) for value; 

c. (3) primarily for household personal use; and

d. (4) before the filing of the F.S. covering those goods.


3. (c) The period of effectiveness of a filing is governed by §9-316 (20days)

4. (d) A buyer in the ordinary course of business buying oil, gas or other minerals at the wellhead/minehead after extraction takes free.

5. (e) DO NOT TAKE FREE IF THE SECURED PARTY HAS POSSESSION. 

a. Note: §9-320 achieves what is known as the “shelter principle.” This is a C/L protection to a purchaser, in that, they purchase the title free and clear, w/ some minor exceptions. 

ii. E.g., we have a secured creditor who obtains a S.I. from debtor in inventory w/ an after-acquired property clause; the debtor then sells a Fridge to a buyer. The starting proposition when the Fridge gets into the hands of the buyer is that whatever is stated in the S.A. is enforceable against the buyer. That is, when the buyer buys the fridge the S.I. continues and if the debtor defaults, the S.C. can take the fridge. Generally this starting proposition is true; otherwise, if a S.C. cannot follow the collateral into the hands of the subsequent purchasers it would be too easy for debtors to get out of having to pay the creditors b/c they can then just sell the property. So the S.I. must be able to continue in the collateral not withstanding sale or exchange. 

iii. Inventory – debtor has to sell it to pay off debts to secured creditors, so the above 2 propositions don’t work well in the context of inventory, but the code states Except as otherwise provided: §9-320 – a buyer in the ordinary course of business takes free of a S.I. This is a special exception for buyers that buy inventory. §1-201(9) defines “buyer in the ordinary course of business” as “someone in the business selling goods of that kind”- this is what inventory is (goods that are being held for sale or for lease). So, buyers in the ordinary course of business takes free and clear of the S.I., but if buyer doesn’t satisfy the definition then the S.I. continues in the collateral notwithstanding sale or disposition and the collateral can be taken away from buyer.

1. Good faith standard – have to buy w/o knowing that you’re buying in violation of someone else’s rights, but §9-320 says that the buyer can still know of such S.I. existence. How is this consistent? Most sellers of inventory finance their inventory, which means that someone has a S.I. in it, this is general knowledge, but buyers don’t know the terms of the S.A. and that is how we reconcile the two ideas. Thus, a buyer can know a S.I. exists w/o knowing that the seller prohibited the sale of that particular inventory. A lot of times the creditor says that the inventory cannot be sold w/o his consent even though they want the inventory to be sold – i.e., trust agreement w/ financer, which is a S.A. that states that dealer shall not sell w/o getting specified authorization of the secured creditor (this is so they can make sure they’re getting their proper pay on the sale). §9-320 says that as long as buyer is a buyer in the ordinary course of business, out of inventory, and doesn’t know of the prohibition then buyer buys free and clear of the S.I.  

iv. E.g., buyer buys on credit from the seller/debtor, if buy on credit it is a PMSI. This is a Fridge to be used in buyer’s home, so it is consumer goods (if to be used in office then Equipment), buyer then sells fridge to neighbor. The statute doesn’t protect the neighbor b/c not buying inventory, can’t be a buyer in the ordinary course of business by def b/c not out of inventory. But the neighbor may not get screwed, see § 9-320(b)---buyer of goods from person that was using them as a consumer goods takes free from a S.I., even if perfected, if the buyer buys w/o knowledge of the S.A., for value, and to be used for consumer goods (only protects consumer vs. consumer transactions). Normally the seller would have automatic perfection of the goods b/c it’s a PMSI so there’s no need to file a F.S., but if creditor decides to protect self by filing a F.S. then by doing so the creditor has screwed the neighbors of the world. 

c. Problem 324 – B consumer bought TV from retail store. A month later store went bankrupt, and ONB took the TV from her b/c ONB held a perfected SI in all of the store’s inventory (repossession). 

i. What should B tell ONB? §9-320(a) – that she’s a BOCB – §1-201(9) one who buys “in good faith, w/o knowlegde that the sale violates the rights of another person and in the ordinary course.” As such, she takes free. 

ii. Would it matter if she had known that ONB had a perfected SI in store’s inventory? §9-320 cmt 3 – reading the definition of BOCB together w/ the rule results in the buyer’s taking free if the buyer merely knows that a S.I. covers the goods but taking subject if the buyer knows, in addition, that the sale violates a term in an agreement w/ the secured party.

iii. Would it matter if she bought at a “liquidation sale” and was informed by store’s owner that store planned to file for bankruptcy the following week? Liquidation sale would have no effect on the knowledge of the buyer. BOCB must act in “good faith.”

iv. What if B had put the TV on “layaway” and had paid 50% of the price but permitted store to keep the TV and then store filed bankrupt? §2-502(1) Even though goods have not been shipped a buyer who has paid a part or all of the price of the goods may on making and keeping good a tender of any unpaid portion of their price recover them from the seller if: (a) in the case of consumer goods, the seller repudiates or fails to deliver as required by K; or (b) in all cases. The seller becomes insolvent w/in 10 days after reciept of the 1st installment on their price. The BC also offers such consumers some relief in §507(a)(6), which gives layaway buyers a priority payment up to the amount of $900 per individual.

d. Int’l Harvester Co. v. Glendenning (1974) – Facts: Int’l Harvester’s (Π) dealer Barnes sold to farmer/farm dealer Δ 3 tractors for $16K. Δ knew the tractors were worth $22,500. When filling out the paper work, Barnes stated that the tractors had been sold for $24,700, $16K in cash and $9,700 worth of trade-in equipment. Δ, who had once been a Π’s dealer himself, knew that Barnes had done this to placate Π, which had a PMSI in the tractors he bought. Π brought a conversion action. Held: A vendee does not purchase in the ordinary course of business if he is aware of improprieties in the transaction. Here Δ, an experienced seller of Π products, had ample reason to suspect that the reason for Barnes’ falsification of the record of sale was to deceive Π into thinking that its S.I. had not been impaired. This hardly constituted good faith. For that reason the jury was wrong in finding that Δ had been a BOCB.  

e. Problem 325 – Textile Mftr routinely sold on credit to MF, who resold them to TF, a wholesaler. While the textiles were still in Mftr’s warehouse, MF contracted to buy them from Mftr, signing a S.A. and giving Mftr a F.S., which it duly filed. In turn, MF sold the textiles to TF, which paid MF for them, but delayed taking delivery for a few weeks, so that the fabrics remained in Mftr’s possession. Deals like this were common in the textile industry, and all parties knew of the other’s interest. Unfortunately, MF became insolvent and never paid Mftr, and Mftr therefore refused delivery to TF. TF sued. Who should prevail? TF argues that it paid for it, and the fact that Mftr has it means nothing. There’s a problem w/ this – the goods were inventoried but they never got to the seller’s hands. Mftr has a S.I. in those goods and is perfecting it by possession (this is possible b/c they never make it into the seller’s hands – thus the buyer does not take free of this S.I.). Mftr wins and TF loses. See §9-320(e) and cmt 8.

i. A BOCB must meet the following qualifications:

1. He/she must be a buyer in the ordinary course,

2. who does not buy in bulk and does not take the interest as security for or in total or partial satisfaction of a preexisting debt,

3. who buys from a merchant (business of selling goods of that kind), 

4. who buys in good faith and w/o knowledge, and

5. who does not buy farm products, from someone engaged in farming operations,

6. the seller’s creditor must part w/ possession, and

7. the competing S.I. must be one “created by his seller.” 

f. Problem 326 – ONB had a perfected S.I. in all cars on Smiles Motors’ lot. Smiles owed $5K in past due insurance premiums to its insurance agent who one day bought a car from Smiles. Prez of Smiles 1st gave agent a check for $5K, but agent endorsed it back over to Smiles when he saw the car he wanted. Is agent a BOCB? No b/c of the fact that he owes $. You cannot be a BOCB if what is happening as b/w the buyer and the seller is that the value being given is really nothing more than the satisfaction of a pre-existing debt. Buyer must give new value to be a BOCB. This seems to be a sham transaction. It’s fact-sensitive – must look to the underlying basis of the transaction to determine if it is “satisfying a pre-existing debt.” 

g. 1st Nat’l Bank v. Ford Motor Credit (1982) – Facts: Heritage Ford got its inventory from Ford Motor Credit Δ, which took S.I. in the vehicles sold to Heritage. Seeking additional funds, officers of Heritage took out 2 loans from FNB Π, secured by 2 vehicles which the officers had signed over to themselves. Heritage went out of business and defaulted on the loans. Δ repossessed the vehicles. Π filed action to assert its interest in the 2 vehicles. Held: A lender issuing credit secured by inventory does not have priority over a creditor w/ a PMSI in the inventory. §9-312(3) provides that a PMSI creditor has priority over all conflicting secured creditors if he perfects at the time of receipt of the inventory by debtor. §9-307 provides that a BOCB will take the inventory free of the lien that vendor had previously given. However, here, this rule does no good for Π. The officers of Heritage were not BCOB, so their signing over the vehicles to themselves did not extinguish Δ’s lien. Thus, Δ’s perfected S.I. took priority. 

i. §9-307 exists for obvious reasons – one buying a product from a vendor has a right to expect that the vendor has the legal right to convey good title. For the protections of the section to come into effect, however, the buyer must pay something approximating fair market value. If he does not, he’s not a BCOB.

h. Problem 327 – Art bought new car on credit from Car City, which took a PMSI in it, perfecting same by notation of its lien on the certificate of title. Art was a used car dealer, but bought the car for personal use. Nonetheless, he often parked it on his lot, and one day sold it for cash to Ann. Art didn’t mention that it was his personal car. When everyone found out, Ann sued Car City, demanding that it release the title. What result? The buyer qualifies as a BCOB – it purchased in good faith, and she didn’t know of any term that would not allow the sale. The sale from the lot was a sale from inventory to a BOCB by a debtor who was in the business of selling goods of that kind.

i. §2-403(3) “Entrusting” includes an delivery and acquiescence in retention of possession regardless of any condition expressed b/w the parties to the delivery or acquiescence and regardless of whether the procurement of the entrusting or the possessor’s disposition of the goods have been such as to be larcenous under the criminal law.

1. Entrusting means voluntarily delivering and placing an item of some kind w/ another.

ii. §2-403(2) any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a BOCB. 

1. Focus is on title

2. the is an exception to the rule of derivative title (the buyer in the ordinary course can get title even where the seller had NO title).

i. Problem 328 – Spa pledged 50 of its promissory notes to bank for a loan. Bank took possession of notes. Spa asked to have 10 notes back for presentment to makers of payment, and bank turned over the notes, which Spa sold (discounted) to ONB, a bona fide purchaser w/o knowledge of bank’s interest. Which bank is entitled to the instruments? §9-312(g) – a perfected S.I. in a certificated security or instrument remains perfected for 20 days w/o filing if the secured party delivers the security certificate or instrument to debtor for (1) ultimate sale or exchange; or (2) presentation, collection, enforcement, renewal, or registration of transfer. §9-331 does not limit the rights of a holder in due course of a negotiable instrument. This is the key here; it’s all about labeling in order to figure out who the combatants are and what they’re combating over. Holders in due course – take certain items free and clear.

i. §9-331 Priority of Rights – (a) This Art does not limit the rights of a holder in due course of a negotiable instrument. These holders or purchasers take priority over an earlier S.I., even if perfected. (b) This Art does not limit the rights or impose liability on a person to the extent that person is protected against the assertion of a claim under Art 8. (c) Filing under this Art does not consitute notice of claim or defense to the holders or purchasers.

ii. Is ONB one of the parties protected by §9-331? ONB is a holder in due course. See §3-302 Holder in due course definition. If you’re deemed a holder in due course you’re treated as a good faith purchaser for value – thereby protected from claims made by anyone else seeking a S.I.

1. Note: §9-331 does not limit the rights given by §3-302. §9-331 protects the purchaser so as to take free and clear of the S.I.

j. Problem 329 – A bought stereo receiver on credit from electronic store, giving it a PMSI in it. Store did not file F.S. 6 months later, when A still owed store $300, he sold receiver at garage sale to neighbor for $200 cash. If A stops making payments to store, can store repossess the receiver from neighbor? Yes. In the hands of buyer these are consumer goods – this means it’s an automatic PMSI creditor. 2nd buyer buys at a garage sale, the receiver is still subject to the S.I. created b/w buyer 1 and the secured creditor. 2nd buyer cannot claim perfection b/c this is not an inventory in the hands of the 1st buyer, and 2nd buyer cannot invoke the protection of §9-320(a). But – §9-320(b) is meant to cover only a rare transaction: a sale of consumer goods by a consumer to a consumer. In such a sale the buyer takes free of seller’s creditor’s S.I. only if buyer is ignorant of it and if there’s no F.S. on file. Therefore, 2nd buyer takes free and clear. There’s a twist here though – Does SC have to file a F.S.? For automatic perfection you have to look at the state statute b/c it will be dependent on the value of the consumer goods. See if it’s a consumer good – if it is then deal w/ it as automatic perfection and don’t get into the issue of being or not a BCOB. 

k. Problem 330 – Repossession FC had a perfected (filed) S.I. in the equipment of WTIC, close (family) corp. Bill driver sold ice cream making machine to Frank consumer for cash. When WTIC failed to make payments, FC repossessed all equipment. When Frank refused to turn over the machine, FC sued him for conversion (no scienter requirement). 

i. Does Frank lose? Yes; there’s nothing to protect him. This is not out of inventory and not a consumer to consumer sale so protection doesn’t apply.

ii. Is it different if bank’s interest were unperfected at the time of the sale? §9-317(b) – special rule that if the combatants are an unperfected secured creditor vs. a good faith buyer – in this type of battle the good faith buyer wins. This is another one of the exceptions that allows us to set aside the golden rule. 

iii. Is it different if bank knew and approved of the sale? §9-315(a)(1) – Another way to set aside the golden rule is to have secured creditor authorize the sale – then there’s no problem.

l. Problem 331 – ONB lend singer $8K for stereo equipment. Apr 2, singer bought the equipment, Apr 10, ONB filed F.S. However, on Apr 8, singer sold the equipment to store, which bought w/ no knowledge of bank’s PMSI. Does ONB or store have superior claim to equipment? §2-403 good faith purchase of goods. The 20 day grace period allows the bank to trump the buyer store. See difference b/w §9-317(b) and §9-317(e) – we know that a PMS creditor gets a 20 day grace period, but a non-PMS creditor gets no grace period. For a non-PMS creditor, depending on the type of buyer we have the secured creditor may lose. BOCB n/a when …?

m. Problem 332 – When Farmer borrowed $ from FC, he signed a S.A. promising not to sell the crop that was collateral for the loan w/o written consent of FC. Nonetheless, every yr he sold the crop to same buyer and remitted the proceeds to FC w/o getting its written consent. 

i. Does buyer take free of S.I. of the secured party under §9-320(a)? BOCB takes free of S.I. even if they have knowledge of S.I., except for goods perfected through possession. 

ii. IF FC never protested what was going on yr after yr as the S.A. was violated, can it be said to have waived its S.I.? Can a S.I. be waived? §9-315(a)(1) – S.I. or agricultural lien continues in collateral notwithstanding sale, lease, license, exchange, or other disposition thereof unless the secured party authorized the disposition free of the S.I. or agricultural lien. 

1. If the secured party authorized the disposition then the SI does not continue in the collateral. Same, if the secured party entrusts goods collateral to a merchant who deals in goods of that kind and the merchant sells the collateral to a BOCB. §2-403(2) gives merchant power to transfer all secured party’s rights to buyer, even if the sale is wrongful as against the secured party. Thus, an entrusting secured party runs the same risk as any other entruster.

n. Clovis Nat’l Bank v. Thomas (1967) – Facts: Bunch had a continuing relationship w/ CNB Π wherein Π would advance monies to Bunch, to buy young cattle which he would raise and then sell, usually at auction. Π would take a S.I. in the cattle. The S.A. provided that Bunch would not dispose of the cattle w/o 1st getting Π’s approval. Nonetheless, Bunch regularly sold the cattle w/o notifying Π, a practice which Π knew about w/o raising an objection. At one point certain cattle purchased by Bunch received the brand of his son, who refused to turn any monies over to Π. Π sued Thomas Δ, the cattle broker/auctioneer, for conversion. Held: When a chattel mortgagee of livestock allows the debtor to possess the stock for sale, the sales broker will not be liable if the mortgagee loses his security.  The bank waived it rights through the course of dealing. The general rule is that when an auctioneer sells property on behalf of a principal who was not in fact legally authorized to convey title, the auctioneer is liable to any true owner or mortgagee, whether or not he had actual or constructive knowledge of that person’s interest. However, it is also the rule that when a mortgagee under a chattel mortgage allows the mortgagor to retain possession of the property and sell the same at will, the mortgagee waives his lien as against 3rd parties. This is precisely the case here. Π was admittedly aware of Bunch’s habit of selling the cattle w/o its consent. Consequently, it waived any rights it migh have had against 3rd parties, such as Δ. 

i. Note: The significance of the farmer’s role in American society is the basis for the UCC’s deference shown farmers as debtors. Unlike w/ purchase of other kinds of goods, a BOC who buys farm products does not take free of the interest of another’s S.I/ in the goods purchased. Drafters sought to encourage banks to lend to farmers; in turn, their encouragement comes from the knowledge that this interest in the goods will not be lost if they’re sold to a 3rd party. In Clovis, only b/c the lender knew of the circumstances was the rule not applied, as that knowledge was deemed a valid waiver.

o. Problem 333 – Farmer borrowed $ from ONB, signed S.A. covering his crops. The S.A. forbade him from selling w/o consent of bank. Also required his to give bank a list of potential buyers of the crop. List had 5 buyers to whom he had sold crops in the past. Bank sent written notice complying w/ §1631(e)(1) to each list buyer, telling them that all payments to farmer should be made by check to ONB. One buyer not on list that contracted to buy all of farmer’s 2010 wheat crop, paid farmer cash for it at his request, knowing that farmer had borrowed $ from ONB and that ONB had filed a F.S. 

i. Is this a BOCB as defined in §1631(c)(1)? This statute is not in your statute book. Key is to focus on fact that there is a Food Security Act that preempts Art 9 when it comes to buying from a farmer. Pretty weird statute – on one hand we have a requirement that farmer give security creditor a list of potential buyer(s) so that seller can then give notice to them that if payment should be made they should be made to bank. But if farmer sells to someone not on list the person who buys takes free and clear anyway. The protection is given to any buyer who satisfies the definition. So it doesn’t matter if he is on the list or not.

ii. Does this buyer take free of the bank’s S.I.? §1631(d). A BOCB under §1631 of the FSA takes free and clear if they don’t have notice, even if they know a S.I. exists.

iii. Does the bank have any other remedy here? §1631(h)(3) provides bank’s remedies – built-in penalty against farmer for failure to give notice.   

p. Farm Credit Bank v. F&A Diary (1991) – Facts: As collateral for a loan, bank Π obtained and perfected a S.I. from the BPs, covering all accounts arising from sale or other dispostion of their milk products. The BPs were selling milk to Land O’Lakes. In return for waiver of its lien, Π executed an assignment w/ Land O’Lakes and the BPs whereby Land would pay Π $4,333/mo from the BPs’ milk proceeds. After the BPs switched dairies and began selling their milk to F&A Δ in Aug 1988, Π notified F&A on and 4 days after Aug 22 of its assignment and S.I. and demanded payments in accordance w/ the assignment. When Δ refused to pay Π for months of Aug thru Nov, Π sued in conversion against Δ to recover the amt due. Held: A buyer of farm products takes them subject to a S.I. created by the seller where he receives written notice of this interest from the secured party w/in 1 yr before the sale of the products. This rule restates §1631 of the FSA. Where the buyer receives proper notice, including notice of any payment obligation, he purchases the products subject to the S.I. Here, Δ received notice of Π’s S.I. in the milk it purchased from the BPs, including notice of the $4,333/mo payment obligation but failed to comply w/ the obligation. Thus, tria ct did not err in requiring it to perform the obligation for the months it had adequate notice w/ interest.

i. Note: The F.S. a buyer files under the FSA is more detailed than the UCC one; it must include the SS# of debtor, amt of farm products covered, and their location. Assuming proper guidelines are followed, if buyer obtains either a release or waiver from the secured party (or follows his instructions as to payments), buyer takes free of the S.I. in the farm products.

q. Problem 334 – H&W bought sailboat w/ $ borrowed from BNB, which took S.I. and filed F.S. H&W sold boat to used boat store, telling it of bank’s interest and of the necessity of making monthly payments to bank. Store resold boat to the Blinks, innocent paid full value believing store had clear title. When BNB did not get its monthly payment, it investigated, found the boat, and repossessed it. 

i. Has the Blinks’ property been converted, or don’t they fit §9-320(a)? Here, the original buyers created the S.I. in favor of secured creditor BNB. When the store purchased it did it take free and clear of the S.I.? It’s not buying out of inventory so that doesn’t protect it, and it’s not a consumer to consumer transaction. So, store doesn’t take free and clear; purchase is still subject to the S.I.

1. 2 basic rules:

a. The S.I. continues in the collateral notwithstanding sale, or any other disposition (sticks to the collateral unless an exception applies).

b. The S.A. is enforceable b/w the parties as against debtor, creditor and the world.

2. §9-320(a) E.g. 1 – Mftr, who is in the business of mftg appliances, owns mftg equipment subject to a perfected S.I. in favor of lender. Mftr sells equipment to dealer, who is in the business of buying and selling used equipment. Buyer buys the equipment from dealer. Even if buyer qualifies as a BCOB, buyer does not take free of lender’s S.I. b/c dealer did not create the S.I.; mftr did.

ii. What does “free of a S.I. created by the buyer’s seller” mean in §9-320(a)? Means that all you have to do to defeat the S.I. is sell it to someone else (innocent party). Here, the original buyers created the S.I. in favor of secured creditor BNB.

iii. Does Art 2’s “entrusting” rule, §2-403, help the Blinks? 

iv. What is §2-403’s relationship w/ Art 9?

v. The “created by ther buyer’s seller” language will often cause trouble for buyers buying goods from a used merchandise dealer. Why would the drafters have favored the original creditor in this situation over a BOCB? 

vi. If the Blinks lose this lawsuit, whom should they sue, and what is their theory? See §2-312. What possible protection could the Blinks get when the party from whom it purchases has no perfection? None. The Blinks recourse is Art 2 – breach of warranty of title. So, the Blinks would have to sue the Store.

vii. Can Store use the same theory against H&W? No b/c H&W informed it of the S.I. and payments to be made monthly.

XXII. Leases

a. According to §2A-103(1)(j) (def lease): “Unless the context clearly indicates otherwise, the term includes a sublease.” 

b. Problem 335 – Construction Co gave S.I. to ONB in its equipment “now owned or after-acquired.” ONB filed F.S. 2 yrs later a # of Co’s employees quit in the middle of project. To avoid breach of K, it became necessary for Co to contract w/ NCC, by which Co would lease all its equipment to NCC for length of project so that NCC could finish job for Co. Is the lessee subject to ONB’s existing S.I. in the equipment? 

i. §2A-307 – (1) a creditor of a lessee takes subject to lease K. (2) a creditor of lessor takes subject to lease K unless creditor holds a lien that attached to the goods before the lease K became enforceable. (3) a lessee takes a leasehold interest subject to a S.I. held by a creditor of the lessor. 

ii. §9-321(c) – A lessee in ordinary course of business takes its leasehold interest free of a S.I. in the goods created by the lessor, even if the S.I. is perfected and the lessee knows of its existence.  

1. The basic proposition is that lessee takes subject to the S.I. Exception is §9-321(c). Lessee here is not a lessee in the ordinary course of business. Thus, lessee is not protected b/c the lessor is not in the business of leasing equipment. So there’s no protection. The secured creditor defeats the S.I. 

c. Problem 336 – Co got out of rut and was doing good. Lawyer advised Co that for tax and accounting purposes it should lease the new grading machine it had recently purchased rather than owning it outright. Lawyer worked out deal by which ONB would purchase the machine from Co and then lease it back to Co. The term of the lease was equal to the useful life of the machine. 2 months later Co was back in rut due to Prez’ fault, ONB refused to advance further funds, so Prez borrowed from ANB, using machine as collateral. He was able to produce a bill of sale showing that Co had purchased the machine a mere 3 months ago. He did not tell ANB about the subsequent sale and leaseback. After ANB checked and found no evidence of S.I. in public records, it had Co sign necessary Art 9 documents and a promissory notes, loaned the $, and filed F.S. When Co defaulted on lease payments, ONB repossessed machine, at which point ANB claimed superior interest therein. ANB argued that ONB was a party to fraud in that the sale and leaseback helped Co create the false appearance of assets. 

i. What result? Sale and lease §2-402(2) – traditionally any attempt to keep possession of something that is being sold – why would a buyer purchase something that the seller will continue possessing? This is presumptively fraud on creditors. However, §2-803 overturns §2-402(2) saying that there’s nothing wrong so long as it is a true sale and leaseback. Look to see if there is a true lease. If there isn’t one, it becomes a fraudulent conveyance under §2A and thus parties will lose. Here, this is not a true lease. If it were then §2A-308(3) would protect ONB. However, if it’s not a true lease then ANB prevails. See §2A-307; §2A-308(3); §1-201(37); §2-402(2). 

ii. Would you reach same result if lease agreement b/w Co and ONB provided the lessee w/ a right of termination at any time? A termination clause is another indicator of a true lease; that is, if you have right to terminate the lease (and return the goods). Need to play out the priority scheme in different types of situations.

XXIII. Article 2 Claimants

a. A S.I. created under Art 2 takes priority so long as the claimant maintains possession of the goods. However, w/ return of goods, priority is gone. §9-110(4) cmt 4.

i. §9-110 S.I. arising under Art 2 and 2A – A S.I. arising under 2 and 2A is subject to this article.  However, until the debtor obtains possessiont of the goods:

1. the S.I. is enforceable, even if §9-203(b) (attachment) has not been satisfied;

2. filing is not required to perfect the S.I.;

3. the rights of the Secured party after default are governed by Art 2A or 2; and

4. the S.I. has priority over a conflicting S.I. created by the debtor.

b. Problem 337 – Salesman bought suitcase from store, which reserved a S.I. and filed a F.S. A month later he sold his luggage to compulsive buyer. He told buyer  (who paid in cash) that it was genuine alligator (lie – he knew it was lizard). When buyer discovered the truth, he revoked his acceptance of the goods pursuant to §2-608 and claimed a S.I. in the goods. Store learned of this, called the loan and repossessed the luggage. Who is entitled to the luggage? Under §9-110 you perfect by keeping possessing (don’t need to follow any other perfection steps). Once possession is given up it is an unperfected interest. §2-711(3) says that when a buyer revokes its acceptance of the goods it is rendered a S.I. in the goods. Buyer would beat out the secured creditor store here b/c buyer gets priority so long as he maintains possession.

i. Note: Rights of unpaid seller are governed by both Art 2 & 9. If seller gets a S.A. covering the item sold, a PMSI (§9-103) arises, and priority is handled in §9-324(a) and (b). If seller extends credit to buyer but fails to reserve a S.I., §2-702 applies. Finally if buyer gets the goods and pays w/ a check that bounces, seller’s rights are governed by §§2-403, 2-507 and 2-511, not §2-702.

c. Problem 338 – Self publishing author marketed book directly to retailers. Received order for 200 copies from retailer, and shipped them off immediately, along w/ invoice. 2 days later he learned that retailer was insolvent and unable to pay creditors. 

i. What can he do? §2-702(b)
 – seller has a right to reclaim goods under these circumstances w/in the 10 day period statutorily granted. Here seller discovers that the buyer is insolvent.

1. What is author doing when he sells its copies of his books to the store? He’s extending credit and helping to increase the store’s “inventory.” Why should we treat the author in this context better than any other creditor who extends credit by enlarging the inventory? Here we have 2 claims – the author on one side and the other creditors on the other.

ii. Suppose 2 weeks before he shipped the books, retailer had sent him a letter lying about its financial conditiion; now how long does he have to make his reclamation demand? Under thesew circumstances, the 10 day period does not apply. Seller can reclaim the books at any time.

iii. If he gets the books back, can he sue retailer for the wasted shipping costs? No. §2-702(3) – successful reclamation of goods excludes all other remedies w/ respect to them. This is so b/c the right of the seller to reclaim the goods constitutes preferential treatment as against the buyer’s other creditors.

iv. If retailer’s inventory was subject to a perfected S.I. in favor of bank, which had a floating lien on the inventory, could he still reclaim the books? §2-702(3) – the seller’s right to reclaim is subject to the rights of a buyer in the ordinary course or other good faith purchaser under §2-403(1).

v. Note that def of purchaser includes any voluntary transferee, which would encompass secured parties. How would we label it? He’s selling on credit w/ a right of reclamation. Can say he has title – Art 2 says this is a S.I. – it’s a PMSI. But there’s a perfected S.C. in the picture already – how does a S.C. beat out a creditor? Super-priority as a PMSI – how to get it? What should author have done? See §9-324(b) send an authenticated notice. The author here is a PMSC who failed to dot and cross his Is and Ts – he’s unperfected and thus does not win b/c he failed to follow the steps required to have super-priority. There’s only 1 type of PMSC that gets automatic perfection and that is a PMSC in consumer goods – these are not consumer goods these are books to be held in inventory.

d. In re Arlco, Inc. (1999) – Facts: Galey Π sold goods on credit to Arley (debtor Δ). Before Δ filed for Ch 11 bankruptcy, Π sought to reclaim goods it had shipped to Δ. CIT Group held a perfected S.I. in substantially all of Δ’s assets, including inventory. After Δ filed for bankruptcy, all of Δ’s assets as a going concern were sold under an asset purchase agreement. Π moved for S.J. on its reclamation claim, which bankruptcy trustee opposed on several grounds, including that Π’s right to reclamation was subject to CIT’s perfected S.I. Held: A seller’s reclamation claim to goods it has sold to a debtor in bankruptcy is subject to the claim of a holder of a perfected S.I. in the debtor’s assets and is rendered valueless upon sale of the goods where the secured claim exceeds the value of the reclamation claim. BC §546(c) recognizes any right of a seller to reclaim under nonbankruptcy law, §2-702. Under §2-702(3) seller’s right to reclamation is subject to the rights of a good faith purchaser from the buyer. Most cts hold that a holder of a prior perfected, floating lien on inventory, like CIT, is a good faith purchaser w/ rights superior to those of a reclaiming seller. The def of purchaser is broad enough to include an Art 9 secured party. Thus, if CIT qualifies as a GFP for value, even if Δ had voidable title to the goods, it could transfer good title to CIT, and Π’s reclamation claim would be subject to CIT’s interest. Ct’s task is to enforce the plain meaning of the statute – a creditor w/ a S.I. in after-acquired property who acted in GF and for value, which includes acquiring rights as security for or in total or partial satisfaction of a pre-existing claim, is a GFP, and a reclaiming seller’s claim is subject to the purchaser’s claim. Here, CIT acted in GF. It was clearly reasonable for CIT to stop funding Δ w/o informing its other creditors b/c the UCC GF element does not require a secured creditor to continue to fund a business w/ enormous debt and losses. CIT also gave value. Although Π’s reclamation claim is subject to CIT’s rights, it is not automatically extinguished. The majority approach is to give the reclaiming seller the right to reclaim, or an administrative claim or lien in lieu thereof, only when the goods or its proceeds exceeds the value of the secured party’s claim. Here, all the goods Π sought to reclaim were sold and the proceeds were used to pay CIT – and even then a balance was due to CIT. Therefore, Π’s claim was rendered valueless, as was any administrative claim or lien based on the reclamation claim.

i. Note: Some scholars argue that §2-702 gives a seller the rights of a PMS holder for 10 days, and that a PMS lender beats a creditor w/ a S.I. in after-acquired property. That view holds that a party w/ a S.I. should only be considered a GFP for value if it has suffered detrimental reliance by extending new value (which CIT did not do here).

ii. What should the seller have done her to prevail over CIT’s floating lien? See §9-324(b).

e. Problem 339 – ONB held perfected S.I. in all Family Farm’s cattle. When it became obvious that Farm was failing financially, ONB pulled the plug, but before doing that it made sure that cattle was well fed and encouraged supplier to make another delivery of cattle feed even though it had not been paid for its last 2 deliveries. ONB did not mention that it was about to foreclose on the cattles until they were well-fed.  Supplier billed Farm $10K. Supplier was an unsecured creditor, which ONB knew. Is ONB required to give supplier any of the $ it realizes from the foreclosure sale? Yes. Where a secured creditor encourages a transaction and is benefited by the transaction b/w its debtor and an unsecured creditor that enhances the value of the secured collateral, the secured creditor may be held liable to the unsecured creditor on the theory of unjust enrichment.

BANKRUPTCY AND ARTICLE 9

XIV. The Trustee’s Status

a. Bankrutpcy Overview –  Remember that there will always be tension b/w the unsecured creditor and the trustee in bankruptcy. BC §547 establishes the order of preferences – PMSI, PSI, Judicial Liens….then way down are the unsecured creditors. The filing of a bankruptcy petition creates a BC §362 automatic stay. Thereafter, creditors must pursue whatever rights they have in the bankruptcy proceeding only. Essentially, all unsecured creditors will attempt to establish that they’re perfected secured creditors. The trustee in bankruptcy is given a # of useful rights in resisting or attacking creditor’s claims. See BC §544. In addition, BC §558 gives the trustee the benefit of whatever defenses debtor would have had against the creditor’s claim. 

i. BC §544(b) – Trustee searches for creditors that could set aside a conveyance by debtor. Trustee then has a right to set aside this for the benefit of the estate  in fact, trustee has the option to set aside the entire conveyance if they so choose. However, according to Caraballo, in practice the trustee will only be setting aside fraudulent conveyances.

ii. Problem 354 – Korean guy moved to Chicago, opened Korean restaurant, had many unsecured creditors (food sellers, linen services, employees, etc). On Apr 17, he applied to ISB for $10K loan, signed S.A. and F.S. in favor of bank, secured by an interest in his equipment. On Apr 18, 1 hr before bank filed F.S., he filed for bankruptcy.

1. If no new general creditors came into existence b/w the loan on Apr 17 and the petition filing on Apr 18, can the trustee avoid the bank’s S.I. under §544(a)? Under §544(a) no actual creditor need exist in order for trustee to be granted the status of a lien creditor. 

a. BC §544(a) Powers of the trustee – include the ability to avoid any transfer of property of debtor or any obligation of debtor (persuant to secured and unsecured creditor rules of course). However, trustee cannot avoid secured creditors; always remember that they receive priority.

2. What result if bank had filed its F.S. 2 seconds before bankruptcy petition was filed? Bank would have a perfected S.I. We care only about the moment of filing the petition.

3. If bank’s interets had been a PMSI, would the filing of the petition have cut off the usual 10-day grace period? No. See §546(b) – (1) the powers of trustee are subject to any generally applicable law that…. §546 makes the trustee’s power subject to this grace period that is granted to certain types of creditors (PMSC).  Can’t deal w/ this in the abstract – must couple §546 and §362 which says no more action (Automatic Stay). So §362(b)(3) kicks in. Therefore, if §546(b) gives you a right then §362(b)(3) says you’re not stayed – when it comes to filing a F.S. you can go ahead and file it – don’t worry you’ll never be held in contempt of ct for this (theoretically you can but that’s rare). 

XV. Preferences 

a. A preference is a “transfer” made or suffered by the bankrupt to pay or secure a pre-existing debt w/in the 90-day period preceding the filing of the bankruptcy petition. This period can be extended to 1 yr before the filing of the petition if the transfer is to an insider (partner, relative, BoD and officers of Corp). In the context of Art 9, there exist voidable preferences that during the above 90-day period can be avoided by the trustee, so that creditor loses their priority. 

b. Under state law (outside of bankruptcy) there is nothing wrong with preferring one creditor over another, e.g., if you owe $1,000 to 10 people each, and only have $1,000 can pay one everything or each $100. But this is a problem under bankruptcy b/c you’re suppose to treat all similarly situated creditors the same. So Congress came up w/ BC §547. Congress says that under the code you cannot give one creditor a S.I. in the property so that they have preference; we have to look at the transfers of debtor to creditor to see if preference exists. Intent plays no role in preference law. All we care about is determining whether a preference takes place. Bright line rule – whether the elements of a preference are established. 

i. Rationale –Trying to avoid the situation where the debtor says to the creditor I’ll take care of you and you take care of me later. Trying to make sure that at the end of the day that all the similar creditors are treated the same way and that no one creditor gets more than others.

1. The trustee gets paid based on how much is in the estate so they don’t want to give up anything. It’s a hard fought battle.

ii. BC §547(b) Preference Rule – Trustee has to establish that all 7 elements have been satisfied, if any one is not satisfied then you don’t have a voidable preference. Trustee may avoid:

1. Any transfer – a transfer (some coveyance) has to occur – a passing of some interest from debtor to creditor, interest that debtor has in particular property (creating a S.I. is passing an interest).

2. Of an interest of the debtor in property – for e.g., assume Z owes me $1,000, his mom finds out and pays it for him. Technically, I have been preferred over Z’s other creditors b/c I got paid off and they didn’t, but not w/ Z’s property, w/ mom’s – but if she owed Z money then that would be Z’s money – but if it’s mom’s money then there’s nothing that the other creditors can do about it.

3. To or for the benefit of a creditor – has to be someone to whom a debt is owed. If not a creditor, §547 voidable preference rule doesn’t apply.

4. For or on account of an antecedent debt owed by the debtor before the transfer was made – the debt/money that was owed must have been owed before the transfer was made (must have been for a pre-existing debt). 

5. Made while the debtor was insolvent – (f) Presumption of Insolvency – the 90 day rule creates a presumption that during the 3 month preceeding the actual filing of the petition, the individual is insovlent. This is a rebuttable presumption that helps trustee b/c they don’t have to establish that debtor was insolvent. If the creditor received the transfer and it’s determined to be a voidable preference, whatever was paid to him will be paid back into the estate, so it’s in creditor’s benefit to establish that debtor was not insolvent. However, if the trustee attempts to collect money from outside of that time (or a creditor), they must establish that the party is in fact insolvent.

a. When a debtor is insolvent, a transfer to one creditor necessarily impairs the claims of debtor’s other unsecured and undersecured creditors. By authorizing the avoidance of such preferential transfers, §547(b) empowers the trustee to restore equal status to all creditors. 

6. Made on or w/in 90 days of the date of the filing of petition (or b/w 90 days and 1 yr for insider) – must conclude that it’s a transfer before 90 days (or 1 yr). §547 requires a transfer of property – as far as a PMSI or S.I., the perfection of the interest = transfer of property. But, understand that if there is attachment and then later perfection, the date of attachment (under bankruptcy) will be the controlling date, so long as perfection occurs w/in 10 days. Otherwise, the controlling date for the transfer will be the date of perfection. Therefore, it behooves a creditor (as always) to perfect and put the world on notice immediately. Many times this will occur immediately. For e.g., the parties will have attachment and the Filing of the F.S. on the same day. IF this occurs before 90-days, it is a voidable preference and the trustee will have an extremely difficult time bringing this into the bankruptcy petitioner’s estate

a. E.g., 95 days before the petition is filed we have debtor and creditor, S.I. is given, there’s attachment. Then F.S. is filed on the 88th day preceding the filing of petition. Since the attachment and the F.S. are w/in 10 days of each other, they’re merged and the transfer is deemed to have occured on the 95th day and not w/in the 90 days. What if the transfer was made on the 84th day preceding? Then all 7 elements would be satisfied. Here the secureed creditor would get more, so if a lawyer files a F.S. w/in 10 days then creditor can protect itself in bankruptcy w/ respect to preference

7. Creditor receives more than they would have during the bankruptcy proceeding – enables the creditor to get something that they would not have gotten in Ch 7 liquidation proceeding. So you have to setup a hypo Ch 7 scenario and see what the creditor would have gotten and see what they really got, if creditor got more than Ch 7 then creditor has a preference, if less, then no preference.

a. E.g., If you say to creditor that you’re going to give him a S.I. today and wait 91 days – this delay is a preference (getting something you would not have gotten).

c. Problem 355 – On June 8, Corp borrowed $80K from ONB, giving it a S.I. in its equipment (worth $100K). On July 8, ONB filed F.S. Next day, July 9, Corp filed bankruptcy. 

i. Can trustee destroy ONB’s secured position and turn it into a general creditor under the theory that the delayed perfection is a preference? Look at the elements of voidable preference – (4) to or for the account of an antecedent debt – if the key date was July 8 then this was a transfer for an antecedent debt and is a voidable preference, if, however, there is a way to connect July 8 to June 8 then maybe can get rid of the antecedent debt. If June 8 is deemed the date of transfer then it’s not a voidable preference b/c no antecedent debt, but if July 8 then it’s an antecedent debt.

1. §547(e) for the purpose of this section … this rule tells you what transfer date to use. Note that it doesn’t deal w/ real property (“other than real property”). “Is perfected” – when there’s perfection the ability of trustee to defeat creditor is non-existent. “When a creditor on a simple K cannot acquire a judicial lien that is superiro to the answer of the transferee” – that is, if a perfected creditor beats out an unperfected one or lien creditors. Key is to look for perfection for that date. “Except as provided in subsection 3” – cannot acquire a right in debtor’s property until the debtor has received rights in the property transferred. “At the time such trasnfer takes effect b/w the transferor and the transferee if the transfer is perfected or w/in 10 days after such time” – if perfection occurs 10 days after attachment, then the date that we would use for when the transfer was made would be June 8 if F.S. was filed w/in 10 days of that (e.g., if F.S. was filed on June 13 then that would be the date and not July 8. The June 13 would merge w/ June 8 and June 8 would be the date of transfer. So, since the transfer was not perfected w/in 10 days after June 8 the transfer occurred on July 8. Thus, the transfer was for an antecedent debt. If it had been w/in 10 days then we would use June 8.

a. Congress is trying to avoid a situation where debtor plans a bankruptcy situtation where debtor favors one creditor over antoher. They know that people don’t file F.S. right away, and 10 days is not going to create  a preference, so Congree says given them a little time to do what they have to do, and if they don’t then will find it to be a voidable preference.

2. Presumption of Insolvency

3. It was made w/in 90 days of petition.

ii. If ONB had perfected on June 8 but debtor made some extraordinary payments to ONB in the 90 day period before filing, could trustee use §547 to make ONB pay that money back into the estate? Payments here are being made to a fully secured creditor. There is no harm here, others are benefited. Paying debt to a fully secured creditor does not result in a voidable preference b/c every dollar you put in debt frees up a dollar of the collateral.

1. Exception (c) – protects everyday exchanges; those we would not want a bankruptcy ct to deem preferential even if a couple of days has elapsed and it fits the 7 elements. 

2. Intent – determined by “objective manifestations of the parties” – can make reasonable judgments and conclusions about it. Has to be intended to be contemporaneous – e.g., you go to store and buy TV, pay in cash, and other dude pays in check. Idea is that if all I’m doing is giving you this in return for that then there’s no preference; it’s just an exchange or transfer in property. Problem arises when there’s a couple of days of delay – e.g., go to store make a down payment or the creditor lets you pay in 2 or 3 days. So you have to intend it to be contemporaneous and it has to in fact be contemporaneous. 

iii. Assume ONB had perfected on June 8 but the collateral was worth $60K (debt was still $80K, so bank is undersecured). Would routine payments made to service this debt be preferential? § 547(b) authorizes a trustee to avoid certain transfers made by a debtor 90 days before bankruptcy, but §547(c)(2) makes an exception for transfers made in the ordinary course of business. This is the phone bill/charge care/ electricity bill exception – when you pay such bills, you’re paying for the services that you used last month, not current electricity, this meets the 7 elements.  W/o this exception paying such bills would be a voidable preference. “Ordinary” – looking at debtor’s ordinary way of paying a bill, so if you’re a late payer then they will fudge it like that for them. So, routine payments fall into this exception.

1. BC §547(c)(2) – payment of phone bills...etc. ok.  They will still be a voidable preference, b/c most payments are paid for past debts, even if they occur w/in 90-days.

a. Problem 356 – Nov 1 PNC loaned Kermit $1K to buy banjo for his act, making him sign a S.A. and F.S. Bought the banjo on Nov 15, bank filed F.S. on Nov 20. Kermit filed bankruptcy petition next day. Is the transfer of the S.I. in his banjo a preference? 

i. Nov 1 – loan (value extended) and S.A.

ii. Nov 15 – purchased banjo (acquired rights in the collateral)

iii. Nov 20 – F.S.

iv. Nov 21 – Petition in bankruptcy

v. The transfer occurred on Nov 15

1. Debtor’s property

2. Benefit of creditor

3. Antecedent debt – have to look at date of transfer,  and if dat is Nov 15 this transfer is for a debt that occurred on Nov 1 and thus is a voidable preference. Subsection (e) says to look at the date of attachment as the date in which the transfer occurs if perfection occurs w/in 10 days after that date. Nov 15 is the date of attachment and they file on Nov 20 so we merge those days, but that doesn’t allow us to merge Nov 1. So b/c it was for a debt created on Nov 1 it is a voidable preference. 

4. §547(c)(3) – Here, Kermit did what he was suppose to, purchased the banjo w/ the borrowed money, thus it’s a valid PMSI. Remember that it’s not a PMSI if you use the money for something other than what it was loaned for.

5. So we went through the elements and Kermit met them clearly. Now we ask – was it perfected by or w/in 20 days of receipt? Kermit met this b/c filed after 5 dayd which is w/in the 20 day period. So then this is not a voidable preference. Trustee cannot avoid the transfer. So, when money is loaned to someone to buy something like this and they buy it then it is not a voidable preference

vi. If the bank’s S.I. was not of the purchase money variety but was simply a floating lien covering all after-acquired equipment, what result using the same dates? §547(e)(2) transfer is made (A) at time such transfer takes effect b/w trasnferor and transferee, if such trasnfer is perfected at, or w/in 10 days after, such time; (B) at time such transfer is perfected, if perfected after such 10 days; or (C) immediately before date of filing petition, if such transfer is not perfected at the later of (i) commencement of case; or (ii) 10 days after such transfer takes effect b/w transferor and trasnferee.

vii. Review 

1. Just before Filing F.S., filed for bankruptcy

2. this can be avoided by the trustee

3. However, if the F.S. filed just before the petition for Bankruptcy is filed, there is now a PMSI which will beat out the interests of the trustee.

4. PMSI does not cut off if there is attachment, and the perfection occurs 10 days later, even if the petition for bankruptcy is filed during that time.

b. Problem 357 – Early 2013 John borrowed $1,000 from BWB; it was a signature loan (i.e., no collateral, thus BWB is an unsecured creditor). Sept 25, 2013, John paid to bank $500 (assume payment is not in the ordinary course), but on Oct 4 he borrowed $300 more from bank, giving it a S.I. in his sword collection. Bank never filed F.S., and John filed bankruptcy petition on Nov 8, 2013. How much, if anything, can his trustee recover from the bank? Everything occurs w/in the 90 day period so we ask if the 7 elements are satisfied. Note that the $300 is unperfected b/c creditor has not filed a F.S. and trustee can set aside the S.I. making the creditor an unsecured creditor for those $300. Congress determined this was not fair – it was a stupid way to get a preference b/c you start being owed $1K and wind up being owed $1,300. This is not the kind of conduct Congress was seeking to impede; it’s not preferential conduct. What would invoke fairness? The new loan – so we should seek to protect it – that’s what §547(c)(4) is all about. After such transfer, such creditor gave “new value” ($300) to or for the benefit of the debtor. If this were secured then the secured creditor wouldn’t have to worry about fairness. We want to protect the non-preferential conduct of extending new value – b/c it’s unsecured and can’t find another way of avoiding it altogether. Thus, there’s a voidable preference here but only for $200 which is the difference b/w $500 – $300. $200 is all that’s needed to be returned. 

i. See §544(a)(2), §547(c)(4) – Trustee may not avoid a trasnfer – to or for the benefit of a creditor, to the extent that, after such trasnfer, such creditor gave new value to or for the benefit of debtor – (A) not secured by an otherwise unavoidable S.I.; and (B) on account of which new value the debtor did not make an otherwsie unavoidable transfer to or for the benefit of such creditor.

XVI. The Floating Lien in Bankruptcy

a. Assume the above problem was entered outside the 90 days period – and we’re only talking about creditors that finance inventory or accounts receivables. The UCC grants a creditor a S.I. not only in the inventory but also on the proceeds of that inventory (new inventory – that’s why we have the after-acquired provision). 

i. Hypo – during 90 day bankruptcy proceeding – Debt is $1M and debtor gets $100K worth of inventory on day 70. We know secured creditor gets a floating lien in the $100K inventory, it’s for an antecedent debt, presumed debtor is insolvent, all 7 elements fit. No exceptions apply. This becomes a voidable preference. No banks would lend against inventory if this were allowed – doesn’t make sense. Congress realizing that this will happen came up w/ a way to deal w/ a floating lien in bankruptcy. Congress understood that people could still play games w/ this – actual preferences could take place – so Congress came up w/ formula:

1. §547(c)(5) – Trustee may not avoid a transfer that…. Compare the debt/collateral ratio at 2 points: 90 days before filing petition (or 1st date w/in that period where debt was owed if loan was made w/in 90 day period), and date of filing petition. There’s a preference to the extent that the creditor’s position has improved w/in this period.

ii. Ask 2 questions  

1. How much is the debt on day 90?

2. What’s the value of the collateral on the day of filing the petition for bankruptcy?

iii. Has the creditor improved its position during those 90 days? This is all we care about. 

b. Problem 358 – LNB had a perfected S.I. in inventory of bookstore, which owed bank $20K. Mar 1, inventory was worth $8K. May 28, bookstore filed bankruptcy; inventory was worth $20K (b/c bookstore had purchased several new shipments for cash in the interim – note that we don’t care about the activity). 

i. What can trustee do about the bank’s claim? Compare the 2 dates given and see whether the creditor has improved its position during the 90 days. Creditor is undersecured by $12K (20 – 8). On the date of the filing of the petition creditor was fully secured (improved by $12K) – this is deemed the voidable preference.

ii. What if the bank 1st loaned the bookstore $20K on May 1, when the inventory was worth $12K?  It’s 28 days as opposed to 90 days – anything w/in 90 days then whatever the day is it is.

c. In re Smith’s Home Furnishings, Inc. (2001) – Facts: Finance Corp Δ was one of the primary lenders for Smith’s. Δ loans were secured by a 1st priority floating lien on Smith’s primve inventory and proceeds from it, w/ the inventory serving as collateral. When Smith’s started to experience substantial losses, Δ reduced its line of credit, and Smith’s made substantial paydowns of its debt in 36 payments totaling over $12M b/w May and Aug 22, 1995. On Aug 18, 1995, Δ declared a final default. For the 1st time, Δ also sought to require Smith’s to segregate the proceeds from its collateral. On Aug 22, 1995, Smith’s filed Ch 11 bankruptcy, and Δ took possession of its collateral and liquidated it for $10.8M or $94K more than the amt Smith’s still owed it. The case was converted to a Ch 7 liquidation and Ch 7 trustee Π discovered the over-$12M in payments that Smith’s had made to Δ during the 90 days before the petition date (“preference period”). When Δ refused to return the payments, Π sought to avoid the payments as preferential transfers. Held: Payments made to a creditor by a debtor 90 days before the debtor files for bankruptcy will not be avoided as preferential transfers where the creditor has a floating lien and it cannot be shown that the creditor received a greater amt by virtue of the payments than it would have received in a hypothetical bankruptcy liquidation. The BC permits a trustee to avoid a transfer from a debtor to a creditor where such transfer enables the creditor to receive a “greater amt” than it would have received under a Ch 7 proceeding if the transfer had not occurred. Π argued (1) that the over-$12M payments plus the amt that Δ received from the sale of its collateral was greater than the amt it received from the sale of the collateral alone (“add-back” method); (2) that Δ had not traced the source of the allegedly preferential payments to sales of its collateral. Ct – (1) Π did not meet his burden. Pre-petition transfers to a creditor who is fully secured on the petition date are generally not preferential. Here, Δ was never undersecured at any time during the preference period b/c the value of the collateral exceeded Smith’s indebtedness to Δ. If Δ was never undercollaterized, then Δ could not have received more by virtue of the over-$12M payments than it would have received in a hypo proceeding w/o the payments. B/c Δ had a floating lien, the collateral and indebtedness changed throughout the preference period, and, therefore, Π could not prove that the amt of indebtedness was greater than the amt of collateral at some point during the preference period. Moreover, a floating lien does not shift the burden of proof on this issue to the creditor. Π urges that the burden be shifted, but he is using §547(c)(5), which is an affirmative defense provision. Here, Δ does not have to use such defense until Π has initially proved that creditor was undersecured as of the petition date, and that hasn’t happened. (2) The payments here came from commingled funds that were not all from the sales of goods subject to Δ’s lien. Thus, the challenged payments were not made directly from the proceeds of the sales of Δ’s collateral. Conversely, there was no evidence that Smith’s did not sell off enough of Δ’s collateral to account for all the challenged payments – but it’s the Π’s burden to prove whether or not the alleged preferential payments came from the proceed of the sale of its own collateral. Here, Π did not meet that burden.

i. Policy behind §547 is to ensure equality of distribution among creditors of debtor. If a floating lien creditor truly does not profit from a transfer made during the preference period, then creditor should not be forced to repay the transferred payments. §547 also attempts to discourage creditors from rushing to extract payments from debtor shortly before the bankruptcy petition is filed.

XVII. Fraudulent Transfers

a. Under §548 or §544(b), trustee can avoid any “transfer” (including Art 9 S.I.) that is a fradulent transfer. In bankruptcy, if trustee can come up w/ any statute or rule that will help it avoid some transaction, trustee will be clothed w/ that power (i.e. SOF – was supposed to be in writing but wasn’t – trustee can use the SOF to avoid that transaction; SOL, etc.). Reason for using state fraudulent conveyance law and not the §548 is the SOL on fraudulent conveyances. Under state law you can go back 2 or 3 yrs – under BC only 1 yr. Some aspects of state law come into play in these situations.

i. §548 seeks to avoid 2 types of frauds:

1. Those w/ actual intent to defraud; and

2. Those that may not have been fraudulent, but were deemed so (objective test)

ii. The Uniform Fraudulent Transfer Act (UFTA) seeks to avoid 2 types of fraudulent transfers

1. Those where transferee from an insolvent debtor does not give “reasonably equivalent value in exchange,” and

2. Those where transferor and transferee have  actual intent to defraud debtor’s creditors.

b. Rationale – If you’re insolvent you have no right to give out your property b/c it has to be used to payout your creditors. Thus, you can’t make inter-familial transfers, or give it to charity. However, subsection 2 deals w/ charitable contributions (great lobbyists) – there’s a limit though. Certain contributions to charitable entity will not be deemed a fraudulent transfer if it satisfies one of the 2 tests above. Anything that exceeds the limit is deemed fraudulent and has to be given back by the charity.

c. Problem 359 – Famous int’l diplomat retired in debt and decided to write his memoirs. He gave a S.I. in the right to receive royalty payments from his publisher to his wife as collateral for “the many debts I owe her,” and she filed a F.S. 5 months before he filed for bankruptcy. 

i. Can trustee avoid this S.I.? (At C/L one of the badges of fraud was a voluntary transfer made by the debtor to a family member). See if this fits into §548(a) or (b). It probably does. 

ii. Hypo – Husband owes a computer (worth $5K). H owes creditor $1K. If w/in 1 yr H puts the computer in Wife’s name there is a fraudulent conveyance. Trustee can set aside the entire conveyance of $5K, even though I only owe $1K. 

1. Note: If you really want to screw your spouse put everything under your spouse’s name and then 2 days later file for bankruptcy and have creditors come after him. 

iii. A transfer by a debtor to one creditor, even though for consideration, is still a fraud against other creditors if there is intent to defraud. Such intent will be found if the circumstances indicate that the main or only purpose of the transfer was to prevent a lawful creditor from collecting a debt.

PROCEEDS

XVIII. The Meaning of Proceeds

a. Proceeds– anything and everything that comes into being as a result of a collateral. 

i. §9-102(a)(64) “Proceeds” – means the following:

1. (A) whatever is acquired upon the sale, lease, license, exchang, or other disposition of collateral;

2. (B) whatever is collected on, or distributed on account of, collateral;

3. (C) rights arising out of collateral;

4. (D) to the extent of the value of collateral, claims arising out of the loss, nonconformity, or interference w/ the use of defects or infringement of rights in, or damage to, the collateral; or

5. (E) to the extent of the value of colalteral and to the extent payable to the debtor or the secured party, insurance payable by reason of the loss or nonconformity of, defects or infringement of rights in, or damage to, the collateral.

b. Cash proceeds is a subcategory defined in §9-102(a)(9) – need to distinguish b/w cash (money, check, and like) and non-cash (everything else).

c. §9-315 Priority rules for proceeds – 

i. (a) continuation of S.I. or agricultural lien; proceeds

1. a S.I. continues in collateral notwithstanding sale, lease, exchange, or other disposition thereof, unless the Secured Party authorizes the disposition free of the S.I. and

2. a S.I. attaches to any identifiable proceeds of collateral

ii. (b) commingled proceeds w/ other property are identifiable proceeds:

1. if the proceeds are goods (§9-336); and

2. if not goods, to the extent that secured party identifies the proceeds by a method of tracing permitted under law (or equity).

iii. (c) A S.I. in proceeds is a perfected S.I. if the S.I. in the original collateral was perfected.

iv. (d) a pefected S.I. in proceeds becomes unperfected on the 21st day after the S.I. attaches to the proceeds unless:

1. the following conditions are satisfied:

a. (A) a filed F.S. covers the original collateral

b. (B) the proceeds are collateral in which a S.I. may be perfected by filing in the office in which the F.S. has been filed; and

c. (C) the proceeds are not acquired w/ cash proceeds;

2. the proceeds are identifiable cash proceeds; or

3. the S.I. in proceeds is perfected other than under subsection (c) when the S.I. attaches to the proceeds w/in 20-days thereafter.

v. E.g., if a car owner sells a car (w/ a S.I. in it) and deposits the buyer’s money in a bank account, the account is now proceeds and the car money can be traced into the bank account and tapped by the unpaid secured creditor.

vi. Think of Golden rule (S.I. continues in the collateral itself). Subsection 2 – a S.I. not only attaches but also attaches to the proceeds of that collateral – have a right to go after both (don’t have a right to collect on both). The main inquiry will be, how was the inventory acquired?  If as proceeds, the goods will automatically attach. If not, it will not attach. The test adopted by the courts is from the Official comment to §9-108.  Specifically, “whether the description does the job assigned to it, i.e. make possible the identification of the thing described.”

vii. When dealing w/ proceeds under §9-315  must identify the collateral for it to extend to future goods. However, there’s a catch. If the F.S. indicates that there is an S.I. in proceeds of collateral (from sale or exchange), there will be an interest in those subsequent goods. Proceeds are anything in exchange for collateral. 

d. Problem 360 – Rose bought new car from dealer, she traded in her 5 yr car, made a $2K down payment by check, and signed promissory note for balance payable to dealership. RNB had a perfected S.I. in dealer’s inventory. 

i. Does that S.I. continue in the car once it’s delivered to Rose? §9-320(a) – Rose takes free and clear so long as when she bought the car she was a BCOB. As such she cuts off the bank’s S.I.

ii. Under §9-315(a) the bank’s S.I. will continue in proceeds. What are the proceeds of the car sale? The 5 yr old car is a proceed; the check that was given by her is a cash proceed; and the promissory note – all 3 are proceeds. The S.I. attaches to all 3.

iii. Is the attachment of creditor’s S.I. in the proceeds automatic, or must they be claimed in the original S.A.? The attachment of creditors S.I. via §9-103(f) in the proceeds is automatic. No longer have to check off box that says proceeds – it is automatic attachment.

e. Continuity of Perfection – There’s a big difference b/w attachment and perfection – see §9-315(c) – if the collateral’s S.I. was originally perfected then the S.I. attaches to perfect the proceeds as well. However, note §9-315(d) S.I. becomes unperfected after 20 days unless certain conditions are satisfied. When we read (c) and (d) together we know that there’s automatic 20 day perfection. In some cases perfection will continue beyond 20 days, in some cases action needs to be taken after 20 days otherwise it becomes unperfected. What to do to ensure continuity of perfection  

i. Problem 365 – On Aug 2, when the filed F.S. in favor of LNB covered “all business machines,” debtor engages in several transactions. Should bank take any action before Aug 22 for these transactions or is the F.S. sufficient as filed?

1. Debtor traded a computer for another computer  Wherever the F.S. was filed for the original is good for the proceeds.

2. Debtor traded another computer for a painting to be hung in the office  we’re talking about proceeds – we probably have 2 innocent creditors. As long as the computer was used originally as equipment and the painting is also used as equipment then if you’re filing in the same place it makes no difference (so long as the painting is not a new type of collateral – here, it’s not inventory).

3. Debtor traded a duplicating machine for a used car (and state law requires a lien interest in a vehicle to be noted on the certificate of title as the sole means of perfection)  Must re-file – F.S. is not going to be enough – have to take the extra step to get the certificate of title. Also looking at the fact that state law has an extra requirement.

4. Debtor sold a calculator to a friend for cash and the same day used the cash to buy a painting  these are 2nd generation proceeds (calculator leads to cash proceeds, which in turn leads to painting). When there’s cash proceeds inbetween you must take an extra step – need to file an FS or amend an existing one.

5. Debtor sold an adding machine for $500 and put cash in bank account at different bank; on Aug 2 that bank exercised its right of setoff against the account  if bank exercises its right of setoff against the account this right will be protected in Art 9. §9-340(a) – a bank w/ which a deposit account is maintained may exercise any right of recoupment or set-off against a secured party that holds a S.I. in the deposit account. §9-340(b) recognizes priority – that this right is not affected by a S.I. In secured creditor vs. bank, bank wins.

6. Debtor sold a coffee maker for $200 and gave the money to Salvation Army volunteer that same day  2 step process (1) is the S.I. in the cash perfected or unperfected after 20 days? Subsection (c) is our starting principle. Subsection (d) – for certain types of collaterals need to take an extra step. However, it doesn’t say anything about cash and if our starting proposition is that it continues then it automatically continues w/o the need to do anything else. What is going to happen to that cash? Salvation Army keeps the money. §9-332(a) – a transferee (doesn’t say a charitable institution) of money takes the money free of a S.I. unless the transferee acts in collusion w/ the debtor in violating the rights of the secured party.  §9-332(b) same rule for transferee of funds from deposit account. 

f. Farmers Coop v. Union Bank (1987) – Facts: After Cockrum formed a S.A. w/ USB Δ covering his livestock and their supplies and Δ perfected its interest, he entered into several purchase money agreements w/ Farmers Coop Π for livestock feed. When he subsequently defaulted on both obligations, Π sued Cockrum, seeking possession of the hogs on the grounds that they were the proceeds of the feed. As a result, Δ filed a statement of indebtedness and requested that its S.I. be established as a 1st security lien on Cockrum’s hog inventory. Held: A PMSI in collateral has priority over a conflicting S.I. in the same collateral or its proceeds if it is perfected before the latter interest. “Proceeds” includes “whatever is received upont he sale, exchange, collection or other disposition of collateral or proceeds.” The “other disposition of collateral” has been found not to include the consumption of feed since “there are no traceable proceeds to which the S.I. may be said to have attached” once the feed is consumed. Moreover, Broston case points out that feed eaten by cattle does not become commingled w/ them as contemplated by §9-315. District ct did not err in finding that the hogs were not the proceeds of their feed, and therefore, Δ’s S.I. in them was superior to Π’s.

i. Note: In a related area concerning proceeds, Art 9 does not usually apply to S.I. taken in either insurance policies or bank accounts as collateral. This is b/c the C/L or other statutes regulate these transactions. However, insurance payments or bank account moneys that qualify as “proceeds” are regulated by the Code. For e.g., if the collateral is a car that is destroyed in a traffic mishap and the car owner gets compensation from Ins Co,. the insurance money is proceeds, and any S.I. in the car attaches to these monies. Similarly, if car owner sells the car and deposits the buyer’s money in a bank account, the account now is proceeds, and the car $ can be traces into the bank account and tapped by the unpaid secured creditor.

g. Problem 361 – Farmer’s Credit Ass’n loaned Farmer money secured by his crop. In 2011 federal gov’t paid farmer not to grow any crop that year. Is the gov’t payment the “proceeds” of the crop? Analysis of rights arising from the rights in collateral. It’s still the farmer’s job that is suppose to be producing the collateral and to the extent that this cash is still being produced from the farmer’s labor it is still proceeds.

XIX. Priorities in Proceedings

a. Problem 362 – Audio Shop inventory (stereo systems) financed by bank w/ perfected S.I. in present and after-acquired inventory. When Shop sold the systems it sometimes took cash, extended credit w/ or w/o signed Ks, some granted Shop a S.I. in the systems. Shop took a later loan from CFC, granting lender a S.I. in it’s A/R and chattel paper. CFC knew all about the prior loan and inventory S.I. at the time it field its F.S. Shop defaulted on both loans, and both secured parties claimed the accounts and chattel paper (only bank claimed the inventory). Bank’s theory was that the accounts and chattel paper were proceeds of the inventory. The chattel paper was in bank’s possession; it had not yet collected any of the A/R. Who should prevail? 

i. See §9-315; §9-322 (basic priority rules) (a) 1st to perfect – same way of perfecting through a F.S.; (b) time of filing or perfection as to S.I. in collateral is also the same as to S.I. in proceeds. Here debtor grants a S.I. in inventory – SC1 bank. Then sells off the chattel paper – S.I. in chattel paper and A/R in favor of SC2 CFC. Combination of a promissory note coupled w/ a S.A. Chattel Paper. Who gets priority in the chattel paper and in the A/R? Purchasers of chattel paper get priority over secured creditors that are claiming the chattel paper as proceeds (note that Art 9 applies to both the purchase and getting an S.I. in chattel paper). S.I. in chattel paper (as collateral) is considered a purchase under Art 9. So SC2 has priority over the chattel paper. Who has priority over the A/R? SC1 b/c there’s no special rules for A/R (unlike chattel paper) therefore we only fallback to §9-322.

ii. What result where the A/R financer filed 1st? 

b. Problem 363 – SH&A Inc borrowed $15K from MFA to buy new furnace for home office. Sold furnace to important client. Deposited $17K check in his checking account (balance prior deposit: $81) w/ ASB. Thereafter, he made one further deposit of $5K, followed a week later by a withdrawal of $5,040. 

i. Are proceeds from furnace sale still in the bank accounts? Tracing commingled money – this is an account containing monies coming from who knows where, as opposed to an account that is solely for proceeds from original inventory. Some secured creditors require that debtors have accounts setup specifically to hold the proceeds from original inventory. You need to identify the proceeds; otherwise you cannot be expected to identify a S.I. That’s our problem here. 

1. The general rule is that “in tracing commingled funds it is presumed that any payments made were from other than funds in which another had a legally recognized interest,” called the lowest intermediate balance rule. “Another” – is a secured creditor. The presumption is that any $ withdrawn from that account is being drawn from sources that come from elsewhere.

2. §9-315(b) cmt 3 – permits tracing of identifiable proceeds, and permits the use of whatever methods of tracing other law permits w/ respect to the type of property involved. Here the bank’s right of setoff trumps the SC’s interest. If you want a S.I. in proceeds you have to be able to identify them. In order to identify them you have to be able to trace the proceeds. There are all kinds of state law tracing rules for commingled proceeds. 

3. §4-210(b) – if credit given for several items received at one time or pursuant to a single agreement is withdrawn or applied in part, the S.I. remains upon all the items, any accompanying documents or the proceeds of either. For purpose of this section, credits first given are first withdrawn.

ii. If SH&A defaults on its loan repayment to MFA and also on an unsecured promissory note currently held by ASB, can the bank exercise its C/L right to setoff and pay itself out of the checking account, or is its setoff right junior to MFA’s S.I. in the proceeds? §9-340 allows for setting off, when there is perfection by control – either agreement or possession.

c. HCC Credit v. Springs Valley Bank (1999) – Facts: Lindsey bought wholesale tractor equipment from Hesston for resale in its famr machinery business. Π provided financing for this. Written Ks governed the relationship b/w the parties, including a S.A. where Lindsey granted Π a S.I. in all equipment purchased from Hesston and in the proceeds from their sale. Also agreed to pay Π immediately from the proceeds. State Dep’t of Transportation agreed to buy 14 tractors from Lindsey – got payment from state and wrote check to bank Δ for $212K to pay for debts owed by Lindsey to Δ. Lindsey filed for bankruptcy liquidation proceeding and dissolved. Π sought to recover the $199K in proceeds from sale of tractors that Δ received from Lindsey. Held: A recipient of a payment made “in the ordinary course” by a debtor takes that payment free and clear of any claim that a secured party may have in the payment as proceeds, absent collusion intended to defraud the secured party. Under both the S.A. and Art 9, Π had a vaild and perfected S.I. in $199K proceeds. General rule is that secured party, upon debtor’s default, has priority over all others except, as otherwise provided by UCC priority rules. However, cmt 2(c) provides an exception for “payments and transfers in the ordinary course” w/o any collusion on the part of debtor. Thus, when “cash proceeds are covered into debtor’s checking account and paid out in the operation of the debtor’s business, recipients of the funds of course take free of any claim which the secured party may have in them as proceeds.” Commercial policy supports the rights of both the secured party and transferee in the present situation. A secured creditor should be able to rely on its compliance w/ UCC’s perfection requirements as against an unrecorded interest of the setting-off bank, otherwise the secured creditor could not rely on the recording. However, if “ordinary course” of business is defined too narrowly, the ordinary suppliers will find themselves called upon to return ordianry payments. Furthermore, these suppliers will have the burden of contacting secured creditors to obtain permission to take payment from the debtor’s commingled bank account. Cmt 2(c) was intended to resolve this conflict in competing interests. Whether a payment was made in the ordinary course will be a function of the extent to which the payment was made in the routine operation of debtor’s business and the extent to which the recipient was aware that it was acting to the prejudice of the secured party. Since imposing liability too readily on payees could impede the free flow of goods and services, the transfer will be free of any claim that a secured party may have in the proceeds, unless the payment would constitute windfall to the recipient. A windfall occurs when the recipient has no reasonable expectation of being paid ahead of a secured creditor b/c of the extent to which the payment was made outside the ordinary routine of debtor’s business or b/c the recipient was aware it was acting to the prejudice of the secured party or both. Lindsey’s payment to Δ was not a payment in the ordinary course of the operation of her business. Δ was aware tat Π had a valid and perfected S.I. in her inventory. This was an extremely large payment, which Linsey had never made before and was not in the ordinary course of its business. For Δ to prevail would result in a windfall since Δ had no reasonabel expectation that Lindsey would liquidate its debt to Δ in advance of payment to Π. 

i. Note: Ct lists several factors to be taken into consideration in determining whether a payment is routine, including its size, frequency, whether debtor received any consideration in return, and whether the obligation was due. W/ respect to awareness of prejudice prong, the nature of the relationship b/w the transferee and debtor may give rise to a presumption of awareness of prejudice, particularly if the transferee is a secondary lender whose debt is subordinated to the secured creditor, since typically the secondary lender will have made the loan w/ the knowledge that the secured creditor has priority.

d. Problem 364 – ONB loaned $200K to Dep’t Store and took S.I. in its inventory “now owned or after-acquired,” which it perfected by filing a F.S. on July 5. ANB loaned $100K to Total Store, and took a S.I. in its inventory “now owned or after-acquired,” which it perfected by filing F.S. on Sept 25. W/o consent of either creditor, the 2 retailers merged the following yr, when the inventories of both were worth $300K. New entity was named TDS. Which bank has priority? S.I. that gets created in favor of the various secured creditors continues in the new debtor – it’s good for 4 months, afterwards you have to re-file a F.S. Assuming that we have this new debtor and that each secured creditor has filed its F.S. before the end of 4 months so that perfection continues – what happens to the inventory? When you trace it the S.I. continues to be attached to the inventory. In respect to proceeds it will continue as well – tracing is the whole key.

i. §9-508(b) – if the difference b/w the name of the original debtor and that of the new debtor cases a filed F.S. to become misleading 

1. the F.S. is effective to perfect a S.I. in collateral acquired by the new debtor before, or w/in 4 months after, the new debtor becomes bound; and

2. The F.S. is not effective to perfect a S.I. in collateral acquired by new debtor after 4 months after new debtor becomes bound unless as initial F.S. providing the name of new debtor is filed before the expiration of that time. 

e. Problem 366 – Trust Co floor-planned the inventory of Erickson Motors and perfected its S.I. in the inventory (and proceeds) by duly filing. §9-311(d). Erickson sold car to John, who paid $1K down and signed K to pay $25K more. Car dealership assigned this K to CFC, which took possession of K and notified John he was to make future payments to CFC. John made no payments at all b/c the car had serious mechanical difficulties, and eventually the parties cancelled the transaction and car was returned to Erickson on Sept 11. On Sept 12 a rep of CFC came to dealership and took possession of car, claiming it was proceeds from K of purchase, which CFC still had. Trust Co protested and claimed superior interest in the car, asserting its priority in the inventory of the dealership. See §9-315(d) to work out problem.

i. Who prevails? Here, debtor sells to buyer in ordinary course of business, chattel paper was created and assigned to SC2. Dispute b/w SC1 who claims collateral as proceeds. SC2 wins (if car is in buyer’s hands). However, buyer gets dissatisfied, revokes acceptance and returns the car which is back in the dealer’s hands. 2 partners claiming it. Once buyer doesn’t make payments what rights does holder of chattel paper get (SC2)? Get proceeds. Claim here in based on returned goods. SC2 wins b/c we know the S.I. that he has takes priority. This priority does not extend to the returned goods.

ii. §9-330(c) cmt 9 & 10 – purchaser w/ priority in chattel paper has priority in proceeds to extent that proceeds consist of specific goods covered by chattel paper.

f. Review  priority problems read official cmts 4-9 for §9-322. The whole point of gaining a secured transaction is that if debtor breaches, the SC can go direct against collateral. In order to take the collateral, default has to happen.

DEFAULT

XX. Pre-Default Duties of the Secured Party

a. “Default” – not defined by the UCC. The only judicially recognized form of default is failure to pay debt on time. Since the code is silent on its meaning, the S.A. must fill in the blanks regarding default. Many times default is given a specific definition to include not only a failure to pay on time but also failure to perform any of the terms of the agreement – if it’s not in the agreement can’t use it as reason for going after collateral. Under certain circumstances, SCs have possession of collateral, §9-207 sets up SC obligations w/ respect to goods in SC’s possession.

i. §9-207 Rights and Duties of Secured Party Having Possession or Control of Collateral –

1. (a) Secured party shall use reasonable care in custody and preservation of collateral. For chattel paper or instrument, reasonable care includes taking necessary steps to preserve rights against prior parties unless otherwise agreed.

2. (b) If secured party has possession of the collateral

a. (1) Reasonable expenses, including cost of insurance, tax payments or other charges, incurred in the custody, preservation, use, or operation of collateral are chargeable to debtor and are secured by the collateral;

b. (2) risk of accidental loss/damage is on debtor to the extent of a deficiency in any effective insurance coverage;

c. (3) secured party shall keep the collateral identifiable, but fungible collateral may be commingled; and

d. (4) secured party may not use or operate the collateral:

i. (A) for purpose of preserving the collateral or its value;

ii. (B) as permitted by ct order; or

iii. (C) except for consumer goods, in the manner and to the extent agreed by debtor.

3. (c) Secured party having possession or control of collateral under §9-104 through §9-107:

a. (1) may hold as additional security any proceeds, except money or funds, received from the collateral;

b. (2) shall apply money or funds received from collateral to reduce secured obligation, unless remitted to debtor; and

c. (3) may create a S.I. in the collateral.

4. (d) If secured party is a buyer of accounts, chattel paper, payment intangibles, or promissory notes or a consignor:

a. (1) subsection (a) does not apply unless secured party is entitled under agreement:

i. (A) to charge back uncollected collateral; or

ii. (B) otherwise to full or limited recourse against debtor or a secondary obligor based on the nonpayment or default of an account debtor or other obligor on the collateral; and

b. (2) subsections (b) and (c) do not apply.

b. Problem 367 – Andy owner of 100 shares of T-phones, which he pledged to MNB as collateral for a $10K loan. At time of the pledge, stock was selling for $100/sh. The S.A. was oral, and bank filed no F.S. 

i. If the stock began to fall in value and if on Nov 4, when it was selling at $80/sh, Andy told bank to sell, is bank responsible if it does not and the stock bottoms out at $1.50/sh? 

1. SC parties shall use reasonable care. The duty of care isn’t specifically defined in §9-207, except maybe in 1 situation where you have a bit more guidance – subsection (b)(4) there are times that a SC may be in possession of the collateral and may actually be able to use the collateral (i.e. equipment) if debtor allows the use. There is a duty to sell stock if they are holding it in some jursidictions (upon insolvency). However, there’s NO DUTY TO SELL – therefore, this does not violate the duty of care.

a. When all else fails argue the duty of GOOD FAITH. Argue that this is in fact breaching the duty of good faith. However, note that very few cases have won on this argument (must be egregious to the ct though).

ii. Would it help bank’s position if pledge agreement had a clause saying that bank was not responsible for its own negligence in dealing w/ the stock? §1-102(3) – you can’t contract away the duty of good faith, diligence, reasonableness and care, but you can decide the standards of such obligations so long as they’re not manifestly unreasonable – this will depend on how the ct reads the language – if reasonable then its ok but if setup as to escape liability then it’s not ok.

iii. Bank held, as pledgee, Andy’s stock in 5 different companies. One Co offered a stock split option that had to be exercised by Dec 31, Andy asked MNB how many shares of this company it held. Bank replied it possessed 50 shares (typo-error actually was 150). Andy tendered to bank 50 shares of equivalent stock in exchange for 50 shares of this company, he then exercised the option, proved very profitable. Jan 3, Andy learned he owned 100 more shares than bank held; it was too late to take the stock option. Does Andy have a c/a against bank? Andy has no c/a under §9-207, but he does under §9-210 – there is an affirmative duty to identify all collateral if a party so requests. What damages can he recover? Under §9-625, if this identification is in error, the party making such error is in breach. §9-625(b) – damages for noncompliance (amt of any loss caused); and §9-625(f) Statutory damages: noncompliance w/ §9-210 – debtor may recover damages under subsection (b), and, in addition $500 in each case of noncompliance w/ §9-210 (request for an accounting or a request regarding a list of collateral or statement of account) w/o reasonable cause. However, a person has reasonable excuse for the failure if the person never claimed an interest in the collateral or obligations that were the subject of the request.

c. Problem 368 – Mazie borrowed $2K from MSB, as collateral, pledged to bank her stamp collection (valued at $2K), used the $ for vacation. While away, bank was destroyed in earthquake, along w/ stamp collection. Bank was fully insured by GIC, which paid bank $2K for the loss of the collection. GIC notified Mazie that she should pay the $2K debt to it, which was using the doctrine of subrogation to step into shoes of bank. Need she pay? §9-207(b)(2) – debtor must pay BUT “to the extent….” It seems unimaginable in this situation to apply subrogation. Bank is made whole and so is Ins Co. There might not be a statutory answer in Art 9 to this. See §1-208 – some default provisions include an acceleration clause allowing the parties to accelerate the payment/performance of the agreement to be implemeented when the parties believe in good faith that the prospect of payment or performance is impaired.   

i. 2 things we have to keep in mind in terms of a “default”

1. If it’s not in agreement then SC is going to have a hard time proving that the act or failure to act by debtor is a breach. 

2. SC can place precautions through acceleration clauses in the agreement.

XXI. Default

a. State Bank v. A-Way, Inc. (1987) – Facts: State bank Π got a judgment against Brenner for $131K. Learning that Brennan had stored certain grain w/ A-Way Δ, upong which 1st bank has a S.I., Π demanded that Δ made an accounting. Δ listed $5,141.20 bushels, valued at $11K. Mistakenly equating the volume w/ the value, Π got an order mandating that Δ pay it $5K, which it did. Realizing its mistake 8 months later, Π sued to enforce its S.I. Held: An action to recover on a note does not preclude a subsequent action to foreclose upon collateral securing the note. §9-501(1) permits a secured creditor either to reduce a claim to judgment or to foreclose upon or otherwise proceed against the collateral. The § specifically states the remedies are cumulative. Effect is to permit creditor to proceed against an obligation or any security thereon, at creditor’s option, w/o any fear of the subsequent suit beinf barred by the doctrine of merger. Here, Π went 1st against the obligation and then against the balance owing through an action against collateral. This it was entitled to do.

i. Note: Merger (a subset of the doctrine of res judicata) is an old C/L concept. Essentially, it provides that a judgment will bar any claim which could have been brought along w/ the suit underlying the judgment. The rule still has much vitality; unless a statutory exception to it exists, it will be applied in an appropriate situation.

b. Secured party’s Art 9 rights come into being whenever there has been a default by debtor. Attorney will define the terms of default.  This definition should be clear and precise so that the parties don’t have to guess as to its meaning. Default may also be defined to cover specific problems; i.e. death of the debtor, an assignment for the benefit of creditors….etc. If through advertane, mistake, or deliberate bad faith the creditor repossess when there is no right to do so, the creditor is guilty of conversion (and breach of K) and will have to pay all damages caused thereby. Some default provisions include an acceleration clause allowing the parties to accelerate the payment/performance of the agreement to be implemeented when the parties believe in good faith that the prospect of payment or performance is impaired. See §1-208.

i. Problem 369 – H&W bought mobile home from Motors, Inc., they signed a PMS agreement in favor of seller that contained an acceleration clause. Which of following events is sufficient to trigger the clause?

1. A very bad financial quarter for Motors, Inc? No – what does that have to do w/ the debtor? Nothing

2. A serious drop in the economy? No 

3. Knowledge that H&W have been talking to a lawyer (could seller use §2-609)? – No (but might be able to make a case if you know that it’s a bankruptcy or divorce attorney).

4. A report (which simple investigation would show to be false) that H&W have failed to pay their grocery bills for last 2 months? No – it’s a grocery bill, but if it’s reflective that someone is not paying his bills then it may be relevant. One of the ways of forcing someone into bankruptcy is by proving that they’re insolvent. Another way is by proving that debtor usually doesn’t pay creditors then debtor can be deemed insolvent. 

5. Anonymous phone call that states H&W are getting ready to move the mobile home to Mexico? Moving mobile home to Mexico – present a problem b/c if you leave the jurisdiction then might not be able to secure the lien (enforce the SI) – this might be closer to reasonable grounds to trigger proper use of the clause

6. The confiscation of the mobile home and the arrest of H&W for possessing marijuana? SC may stand a better chance but now he has to fight the prosecutor.

7. Would §1-208 be relevant at all if H&W had signed a demand promissory note (one that permits creditor to call the loan any time creditor wishes)? If you have a term that turns it into a demand promissory note then demand can be made at any time for any reason; don’t need a good faith reason at all. 

a. §1-208 cmts – acceleration clause is to be exercised only in the good faith belief that the prospect of payment or performance is impaired. Obviously this section does not apply to demand instruments or obligations whose very nature permits call at any time w/ or w/o reason. This section applies only to an agreement or to paper which in the 1st instance is payable at a future date.

c. Klingbiel v. Commercial Credit Corp (1971) – Facts: Π entered installment K w/ dealer to buy new car. K provided that, if purchaser defaulted or dealer felt itself or the vehicle insecure, the unpaid balance would, w/o notice, become due. K further permitted the mortgage to be foreclosed in any lawful manner and allowed dealer, w/o notice or demand for performance,t o lawfully take possession of car. Dealer assigned  to Δ. Before Π’s 1st monthly installment was due, Δ felt itself insecure and repossessed the car w/o notice to Π. Π sued Δ for unlawful conversion. Held: A creditor may accelerate the maturity of a debt when he deems himself insecure, but he must make demand or give notice to purchaser before he repossesses the collateral. Π was not given a chance; his car simply disappeared w/o any K from Δ before or after repossession. Failure of notice/demand made Δ’s repossession an unlawful conversion.

i. Note: “Insecurity clauses” are expressly authorized by §1-208. Some jurisdictions interpret the clauses to permit acceleration only if a reasonable, prudent creditor would consider himself insecure. §1-208 simply requires that secured party act in “good faith.”

ii. Note: Read the S.A. to see if expressly or impliedly it gives debtor a right to notice before repossession (words such as “upon demand” may give rise to this implication).

d. Where bank pursued it foreclosure remedy under the guise of a state attachment procedure that was clearly unconstitutional, Πs sued under the Civil Rights Act and recovered nearly $10K in actual damages and $30K in punitive damages. Ct expressly found the bank guilty of bad faith.

i. Problem 370 – Natty bought car w/ $ borrowed from RFC (perfected its interest in car). The S.A. provided that “time was of the essence” and that acceptance by RFC of late payments was not a waiver of its right to repossess. Natty always paid 10 to 15 days late. One month RFC, fed up, repossessed the car at Natty’s workplace. Has a default occurred? §2-208 – Once a creditor allows a debtor to continuously pay late then it falls back on basic K principals, course of performance – allows debtor to say that a waiver has taken place as to the K obligations.

1. “Cts pay little attention to clauses which appear to say that meaningful acts are meaningless and that secured party can blow hot or cold as he chooses.” If RFC’s conduct has waived the right to repossess if Natty is late, what can it do to reinstate the “time is of the essence” clause? §2-209(5) – a party who has made a waiver affecting an executory portion of the K may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver. Thus, reinstatement is ineffective if unconscionable result due to reliance occurs.

e. Credit Insurance and Default – if debtor has died or become ill or disables, so that credit insurance taken out at time the original K was signed should pay the debt, there is authority for the proposition that the secured creditor must look first to the credit insurance before repossessing.

XXII. Repossession and Resale

a. §9-609 authorizes secured party to skip going through judicial processes and to repossess the collateral on debtor’s default if this can be done w/o a “breach of peace.” This is a critical right that absolutely distinguishes Art 9.

i. §9-609(b) – creditor can go to court and can seek the assistance of the judicial process in enforcing the S.A. as an alternative to repossession. If creditor takes this route then the process can be turned over to the sheriff for repossession based on the judgment. Once the court decides not to go by the judicial process, creditor cannot appear like they’re acting under the color of law during self help, i.e., show up w/ someone dressed like sheriff – this is a breach of the peace. Majority of cases say that this is not a breach of peace, but can be if other things occur. If no one sees and reacts to this at that particular moment, then no breach of peace occurs – but the key thing here is that the agreement must allow creditor to do this; otherwise, if it’s not in the agreement it is a breach of peace. 

1. Self-help is not good practice – creditor is liable for the death of the neighbor if they see and try to do something. Use the judicial process if you can’t repossess the collateral w/o breaching the peace.

b. Williamson v. Fowler Toyota, Inc. (1998) – Facts: Δ sold car to Gilmore for $3K. When Gilmore defaulted on payments Δ declared him in default and hired McGregor to repossess the car. Int he interim, Gilmore became sick and donated car to Camp Hudgens. Caretaker of the Camp toos the car to Π for inspection. Π had no knowledge of any lien on car nor that Gilmore was in default. McGregor discovered the location of the car. He cut the chain to Π’s Auto Shop w/ bolt cutters, entered the lot, and took the car. Π sued alleging his losses at $15 for the lock, $30 for billable time. He was awarded $45 in actual damages and $15K in punitive. Held: OK law creates a nondelegable duty on the part of a creditor to refrain from breaching the peace when repossessing secured collateral, and therefore creditor is liable for trespass and any resulting damages caused by an independent contractor employed by creditor to repossess such collateral. Repossession work is inherently dangerous and one who is about to cause something to occur that will probably be injurious to 3rd parties is liable if he does not take all reasonable precautions to anticipate, obviate, and prevent their probable consequences. Independent contractors hold the creditor liable if they are the party breaking into the car. Any breach of the peace will affect the nondelegable duty to repossess w/o breach a peace. The creditor’s privilege of self-help is severely restricted where repossession can only be accomplished by the destruction of barriers intended to keep out intruders. Here McGregor cut the chain locking the gate to Π’s Auto Shop and entered w/o permission of the owner. Δ is liable for McGregor’s trespass and breach of the peace.

i. Note: Trespass occurs when there is an actual physical invasion of the real property of another w/o such owner’s permission.

c. Problem 371 – Don Juan in charge of repos for Carmen Motors repossessed cars owned by 4 debtors. Is Carmen Motors required to give debtors notice that they are in default before repossessing? §9-609 – there is no notice required for repossession so long as creditor is right in declaring a default by debtor. If creditor is wrong, it’s a “breach of peace” and he opens himself up to actual and punitive damages under §9-626. However, if in the agreement for default there is a requirement for notice, must follow the language of the agreement. 

i. Can break into a car w/o breaching the peace. However, if there is any sort of confrontation (either w/ neighbor or debtor) this will be a breach of peace. If debtor sees repo-guy taking the collateral and asks him to stop and leave repo-guy must obey. W/ the confrontation, the creditor must cease and desist, but they have a right to return at a later time. This breach of peace comes from C/L but has been codified in the UCC.

ii. If an individual comes to repossess a car under the umbrella of law enforcement (in uniform, but off duty) a breach of peace is said to have occurred. However, if there is no knowledge of a connection w/ the police (or state) there is no breach of peace (essentially, knowledge of debtor of possible state involvement by creditor’s agent amounts to a breach of the peace).

iii. There is a strong public policy to protect the peace both private and public (this is a community standard that places a duty on the repossessor to reclaim the collateral w/ot interfering w/ both the debtor and any community members that see the action occurring).

iv. Trickery and unfair play in repossessing (trick debtor to giving up possession of the collateral) is OK in the majority of jurisdictions. This includes blanket untrue statements.

d. Hilliman v. Cobado (1986) – Facts: Δ sold Π certain cattle, took a PMSI. Later, believing Π to be impairing his security by selling some of the cattle, Δ repossessed, as his security instrument permitted him to do. He showed up at Π’s ranch unannounced and began rounding up the cattle. Π protested that he was not in default. Cop came and ordered Δ to desist, but he continued anyway. Π later brought a replevin action, seeking return of the repossessed cattle. Held: One having a S.I. in chattel may not foreclose thereon in a confrontational manner. §9-504 – one having a S.I. in chattel may use self-help and repossess the security when debtor defaults or impairs the security. However, such repossession must be effected w/o a “breach of the peace” (means not only actual violence but any act likely to produce violent reaction). Δ w/o doubt did effect his repossession in a manner likely to produce violence, particularly by ignoring Π’s demands that he leave the property and his failure to obey a cop’s orders. Since the repossession was effected in an illegal manner, it was invalid, and the cattle must be returned. 

i. Note: For the most part, self-help is looked upon w/ disfavor in all areas of the law. Repossession is the most notable exception to general rules against self-help. Generally, the requirement that repossession be effected peaceably is strictly enforced. 

e. Problem 372 – ONB financed Mary’s purchase of new car, in which it perfected a S.I. Loan agreement provided that on default bank had all rights under Part 6 of Art 9 and that parties agreed that bank would not be liable for conversion or otherwise if there were other items in the car at the time it was repossessed. Mary missed payment, and ONB’s agent took car in dead of night from parking spot in front of her home. She protested the next day, claiming her golf clubs were in the trunk. ONB searched but couldn’t find them. She sued and ONB defended on the basis of the S.A.’s exculpatory clause. 

i. Is it valid? When the collateral is repossessed, creditor cannot be sued for the goods in the collateral if there is an exculpatory clause in the agreement. However, if that clause is in boilerplate language, debtor has a good claim. Otherwise, as always, ignorance of a Ks terms, does not work in a K argument for bad faith dealing. Was the term truly bargained for?  Fact specific (as usual cases are all over the place on this concept).

1. Can argue that there can’t be a term that just states “under Part 6 of Art 9” w/o informing debtor of what is contained thereunder.

ii. If ONB finds the clubs and returns them promptly on her demand, is bank still guilty of conversion?  Can’t expect that someone is going to see golf clubs in trunk, there’s no duty to search in trunk, or even on the floor in the back seat, the more visible and more likely to know about the contents more likely liable to debtor for what happened to the property. So if the clubs were on the front seat in plain view then ONB is more likely to be guilty of conversion. 

1. Factors to consider:

a. Where the property is

b. What the property is

c. Secured creditor’s response – if returned quickly then it goes to good faith. 

i. If the item is visible then creditor must use reasonable care.

iii. Note: Automatic stay forbids not only repossession but also even more prosaic attempts to collect the debt, such as dunning letters. Creditor action taken w/o knowledge of the filing must be undone on learning that debtor has filed for bankruptcy. But any true info that reaches creditor from whatever source that bankruptcy has been filed invokes the protection of the automatic stay. Deliberate creditor conduct thereafter violating the stay would not only be in contempt of ct, but could also lead to the invocation of §362(h): “An individual injured by any willful violation of a stay provided by this section shall recover actual damages, including costs and attorneys’ fees, and, in appropriate cases, punitive damages.” Let lender beware.

f. Problem 373 – Wonder Spa gave ANB a S.I. in its A/R and chattel paper in return for a loan. Spa missed 2 payments in a row, ANB notified Spa’s customers that future payments be made directly to bank. 

i. Does bank have this right? Yes. §9-607 Collection and Enforcement by Secured Party – If so agreed, and in any event after default, a secured party/assignee may communicate w/ the obligor/debtor and ask that payments be directly made to assignee. 

1. §9-406(c) Proof of Assignment – if requested by account debtor, assignee shall seasonably furnish reasonable proof that assignment has been made. Unless assignee complies, account debtor may discharge its obligation by paying assignor, even if the account debtor has received a notification.

ii. Is spa closes its doors, need its former customers keep paying bank? (Spa K made no mention of assignments). It is possible to have a K b/w debtor and creditor that if creditor assigns K to 3rd party, debtor will not raise any defenses he would have had against secured creditor against assignee if certain conditions are satisfied. If assignee satisfies the conditions then a term in the agreement stating that cannot assert any claims that had against the assignee against me is enforceable. See §9-403 Agreement not to assert defenses against assignee. Of you don’t have this type of clause then any c/a that debtor would have had against the SC can now be asserted against the assignee. Here, if Spa goes out of business the debtor can say that it will not pay b/c its no longer getting the service, provided no defense term exists in the agreement. If there is a defense term and assignee meets the conditions, debtor still has to pay even if no services are being rendered. E.g., phone company signed Ks w/ customers, put equipment in but never gave service, then company assigns to bank, and debtors then have to pay bank each month for the equipment and cannot assert the lack of services against the bank in which the Ks were assigned b/c there was a clause for which the bank met the conditions.

1. §9-404(a) Unless account debtor has made an enforceable agreement not to assert defenses or claims, the rights of assignee are subject to: (1) all terms of the agreement b/w account debtor and assignor and any defense or claim in recoupment arising from the transaction that gave rise to the K; and (2) any other defense or claim of account debtor against the assignor which accrues before the account debtor receives a notification of the assignment authenticated by the assignor or the assignee.

2. §9-404(b) the claim of an account debtor against an assignor may be asserted against an assignee only to reduce the amt the account debtor owes.

3. §9-404(d) deals w/ non-consumer transactions, if it’s a consumer transaction this doesn’t apply. Also doesn’t apply to a holder in due course of negotiable documents or instruments.

a. Note: The ability of customers to raise defenses against the finance company is bound up in the law of negotiable instruments. 

4. §9-403 carefully preserves any other rule of law that protects consumers from waiving their rights to assert their defenses against assignees of their obligations.

5. Note: There are state statutes that will create special consumer protections.  However, assuming that there is no state statute, there may be protection for the account obligor/debtor under §9-403 & §9-404. Look to the agreement.

iii. Note: After repossession, the secured party may in some circumstances simply keep the collateral and give up further remedy (strict foreclosure). More typically, however, the repossession creditor will resell the collateral and, if the resale does not pay the debt in full, then sue the debtor for any deficiency. (comes under §9-610 & 611). Creditor must give debtor notice of the time and place of the sale. Reason for notice is 2-fold: (1) debtor may elect to use the right of redemption or (2) debtor can attend the sale or send potential buyers who will enter real bids and, by actively competing in the bidding, bring a fair price for the collateral. §9-610(b) mandates that the notice and sale contain that every aspect of a disposition of collateral, including the method, manner, time, place, and other terms must be commercially reasonable.

g. Problem 374 – Nightflyer Loan Co repossessed Lynn’s car, advertised it for bids in newspaper. 

i. Is this a private or public sale? Public means that it’s an auction available to everyone. For public sale must (1) give notice of the fact that there’s going to be a sale; and (2) have an opportunity for competitive biding to take place. E.g., EBay is where everyone knows of public bids – this is a public sale. But if you have a lot of offers and not a lot of bids (i.e., responses to ads) these offers are responses to a private sale. Here we have a private sale b/c no opportunity for competitive bidding took place.

1. §9-610 cmt 7 – (i) SC may buy at a public sale, but not an a private sale, and (ii) debtor is entitled to notification of “the time and place of a public disposition” and notification of “time after which” a private disposition is to be made. A public disposition is one at which the price is determined after the public has had a “meaningful opportunity” for competitive bidding (implies that some sort of advertisement or public notice must precede the sale and that the public must have access to the sale). 

ii. How much in advance of the resale must she be given notice? §9-612 (a) whether a notification is sent w/in a reasonable time is a question of fact; (b) In non-consumer transaction, notification sent after default and 10 days or more before the earliest time of disposition is sent w/in a reasonable time before the disposition. (10 days not set in stone, just has to be reasonable).

iii. What should the notice say? §9-614 sets forth notice for consumer debtors (repossession); and §9-613 notice for non-consumer debtors.

iv. After the resale, Nightflyer sent her a statement for her balance of $3,200. She is unsure how Nightflyer came up w/ this figure – what are her rights? Sending general figures is fine, but once debtor requests clarification the SC must provide it. Failure to give clarification can result in actual and/or punitive damages under §9-625(e).

v. Price obtained at resale seems suspiciously low to her. How relevant is that? §9-627(a) – the fact that a greater amt could have been obtained is not of itself sufficient to preclude the secured party from establishing that the disposition was made in a commercially reasonable manner.

vi. She suspects the reason the sale brought so little is that the only bidder was Nightflyer itself. Can they do that? There is a nothing wrong w/ the foreclosing creditors being one of the bidders as well, or that debtor can be one of the bidders. If secured creditor sends proper notification w/in the required periods of time in a commercially reasonable manner and no one shows up then the SC can be the only one bidding. Under §9-615(f), if the proceeds of a disposition is unconscionably low then instead of calculating a deficiency (or surplus) based on the actual net proceeds, the calculation is based upon the amt that would have been received in a commercially reasonable disposition. Debtor may request that creditor dispose of collateral some other way i.e., by private sale. An unconscionably low price suggests the need for greater judicial scrutiny. §9-626(a)(5) – if a deficiency or surplus is calculated under §9-615(f), debtor/obligor bears the burden of proof that the disposition was not commercially reasonable.

1. Note: Although commercially reasonable is defined by the UCC it rather becomes a doctrine of judicial construct. However, there are many factors that need to be looked at.  The method of the notice, how much the goods were sold, and whether it seems fair. Very fact specific.

vii. If she succeeds in reducing the amount she owes, can she also get actual damages for the harm they’ve caused her? §9-625(d) – a debtor whose deficiency is eliminated under §9-626 may recover damages for the loss of any surplus. However, debtor/obligor whose deficiency is eliminated or reduced under §9-626 may not otherwise recover damages for noncompliance. 

h. Problem 375 – ANB agreed to loan H&W $80K to open restaurant if they (1) got a surety, (2 signed agreement giving bank S.I. in equipment and inventory, and (3) pledged to bank additional collateral valued at $20K or more. H&W got father to sign as surety, they signed S.A., borrowed $20K worth of stock from cousin (bank had stock re-registered in its name – easier for sale on default). Bank filed F.S. Subsequently, H&W borrowed $5K from NCU, which also took S.I. in same equipment, and filed F.S. H&W defaulted. Bank sent agent to repossess assets found in restaurant. Agent sent written notice to H (who he knew was living in a hotel), telling him that the stock would be sold on open market (no specific date given) and that equipment would be sold at public auction on Dec 1 at Collections’ Office. Agent phoned father (surety) and told him same. He sent written notice to cousin, but letter came back marked “Moved – No forwarding address.” If asked, H&W would have supplied Agent w/ cousin’s address. Agent sold stock for $10K (its current selling price) and auctioned equipment for $500 (only 1 bid received – agent himself – he later resold it for $10K). Agent turned over proceeds from 2 sales ($10,500) to bank, which then sued H&W and Father for the deficiency.

i. Is a surety entitled to notice under §9-611? A surety is entitled to getting notice as he is a secondary obligor under §9-611(c). A surety is not a debtor under Art 9.  Was cousin a debtor too? Yes.  Does oral notice to father satisfy §9-611(b)? No; notice must be authenticated under §9-611(b), that means it must be written (oral is not enough). 

ii. Were any parties entitled to notice of the stock sale? §9-611(d) Exception – there’s no obligation to give notification of a disposition in the case of perishable collateral or collateral customarily sold on a recognized market (e.g., marketable securities – stock). No notice was required for the stock sale. How about the sale of equipment? Under §9-611(c) all parties of record must be notified (secondary parties as well). If no notice was sent to NCU before the equipment was sold, did agent, himself take free of its S.I. when he bought it at the foreclosure sale? Agent represents SC1 bank, NCU is SC2. The question is whether the buyer takes free of the SC of the S.I. of the 2nd junior S.I.? Yes, if in good faith. So, agent not only takes free and clear of SC1 but also of SC2. If not in good faith, agent takes free and clear of SC1, but not SC2. So SC2 has the right to go after the collateral. Did the buyer from Agent? Here, we’d have to determine if Agent is a good faith buyer transferring good title to the collateral. It’s muddled here b/c he is the agent of the foreclosing creditor so whatever can be pinned on him can be pinned on them. See §2-403(1).

iii. Is the notice sent to H sufficient as to W? If H&W are both indebted parties then they both require notice. Notification to wife of husband is only good if the couple lives together. This will come down to a good faith attempt. If the creditor sends to wife knowing that they are separated in an attempt to circumvent the notice, that will not be good.

iv.  Does §9-611 require creditor to whom a notice is returned by the post office to take further steps to notify the debtor? §9-611 – if notice is returned by the post-office, Cmt. 6 seems to require that that creditor must attempt once again. However, the ultimate decision will come down to the judiciary to determine if the notice is good. But it’s hard to think of a situation that wouldn’t require 2nd notification, comes w/in the analysis of whether it was commercially reasonable not to send the 2nd notice. 

v. If the restaurant equipment is also named as collateral in junior filed F.S., must the bank notify that secured party of the resale? A perfected junior creditor must be notified of the sale, so long as the F.S has been filed §9-611(c) & (e).

vi. Who has the burden of proof as to the commercial reasonableness of the resale? Burden of proof is on the secured creditor §9-626(a)(2).  

vii. If agent had given the equipment sale no publicity, has a public sale occurred, and, if so, was it commercially reasonable? §9-610 cmt 7 – a public sale w/o notice is NOT reasonable.

viii. When a secured party repossesses goods and sells them at a foreclosure sale, will this give rise to Art 2 sales warranties being made to the purchaser at the sale? Yes, a foreclosure sale is an Art 2 transaction, and Art 2 determines if a warranty is created. In some situations a warranty is implied, in others it is automatically created, and in some it has to be expressed. Just as the warranties can be created, they can also be disclaimed w/ an effective Art 2 disclaimer. If a secured creditor has a foreclosure sale, the Warranty of Sale, unless disclaimed, continues. However, w/ respect to other warranties, watch for the facts surrounding the sale (possible express warranties of merchantibility and fitness for a particular purpose). If the seller (secured creditor) is a merchant, merchantibility is automatically created.

i. Problem 376 – BCB held a perfected S.I. in logging equipment of Timber Co. Co defaulted, BCB repossessed equipment. Sale held next day in middle of snowstorm. Equipment sold for very little (only 1 bidder and he complained equipment was dirty covered w/ mud). BCB sued Co for amt still due.

i. Was the notice period too short? In order for notice to be reasonable, it must be given at least 10 days prior to the sale for non-consumer goods (# of days is not required by §9-612, just reasonableness). NOT A BRIGHTLINE RULE – case by case basis. Notice of 1 day, will probably not be enough. But if it were for perishable goods, one day might be enough.

ii. Is secured party required to wash the collateral prior to sale? §9-610(a) – there is only a minor preparation requirement for the collateral prior to the sale. Can leave the goods in their present condition, cannot make worse. There’s no expressed requirement that collateral be washed, but the sale is suppose to take place in a commercially reasonable manner and if BCB knew that it could get a better price for clean rather than dirty equipment then a ct is going to say that it was commercially reasonable to wash it.

iii. Did it violate §9-610(b) to conduct the sale in the snowstorm? A sale held during poor weather conditions may not be commercially reasonable. Fact specific again.

j. Problem 377 – Debtors have rights when creditor seizes collateral and resells it. 

i. Can a clause be drafted in a S.A. waiving these rights? Cannot reach this kind of agreement b/c §9-602 prohibits waiving the specified rights. Cts look w/ suspicion on agreements that limit debtors rights and duties after default and free the secured party of its duties. What if we’re dealing w/ a situation after repossession and debtor wishes to give up his rights? Rights that might not have been Waivable prior to repossession might be Waivable post-repossession in the context of debtor trying to settle the matter. §9-624 now allow debtor to waive various rights and duties that creditor may have had in hopes of reaching a settlement. 

ii. Can guarantors (as opposed to primary debtor) waive these rights? Guarantors as obligors are treated the same way as debtors, and are permitted to waive. See §9-602 cmt 4.

k. Problem 378 – F Motors granted S.I. in its inventory to ONB, which filed F.S. Subsequently FM granted same S.I. to NFC to get short-term credit. FM defaulted, NFC repossessed inventory and sold it. Must it somehow account to ONB for the proceeds of the resale? Here ONB is SC1 and FC is SC2. FC, junior creditor, is the foreclosing creditor. The junior creditor does not have to account to the senior creditor for the money received, unless that amt exceeds the amt owed to the junior creditor. In order to have a valid repossession, when the junior creditor set up the sale it had to notify debtor as well as any creditors of record (that have filed a F.S.) so then once SC1 gets notice of the pending sale it can assert its superior rights and defeat the rights of the junior creditor. If they don’t then they’re fucked. The sale notification SC2 has to give is a built-in protection for SC1. Buyer here takes free and clear of SC2’s S.I., but takes subject to SC1’s S.I. that is not extinguished by the sale. SC1 has the right to then go and take the property away from the buyer. So, buyer should (i) check if a F.S. for superior rights, and (ii) get a warranty from the seller that no superior rights exists – still loses the property to SC1, but can now go after SC2 for breach of the warranty. See §9-608, §9-615, and §9-610 cmt 5.

l. Penalities for noncompliance in the commercially reasonable requirement were not defined in the old Art 9.  The absolute bar rule – Cts have held that failure to comply resulted in a forfeitrue of the creditor’s right to collect a deficiency (the difference b/w the amt owed and the resale amt). Others allowed a deficiency but demanded that the creditor overcome a rebuttable presumption that had the rules been followed there would have been no deficiency and allowed the creditor to pursue the debtor for the amount still due only if the creditor could covercome this presumption by adequate proof. 

m. Review  General rule – a junior creditor does not have to notify a senior creditor of the proceeds from the sale, b/c the senior creditor’s interest in the goods will continue. However, the junior creditor must notify all other junior creditors of the sale. At this point, the senior creditor can still reclaim the goods from the purchasers of the goods from the sale. Then the BOCB would sue the junior creditor under §2-312 (breach of the warranty of title). 

n. Problem 379 – FM repossessed car that Portia used in her law practice but failed to send her any notice of the foreclosure sale, which brought only half the amt she still owed on the car. 

i. May it still sue her for the deficiency? There is a rebuttable presumption that the sale would cover the amount of the debt. However, the creditor can establish that even w/ a reasonable sale, the amt received would have been less then owed.  This would become the deficiency action as mentioned above.

1. §9-625(a) – if its established that a secured party is not proceeding in accordance w/ this Art, a ct may order or restrain collection, enforcement, or disposition of collateral on appropriate terms and conditions.

2. The secured creditor has no burden to prove anything until their actions are put in question, once that happens they have to prove that actions were taken pursuant to §9-626. A rebuttable presumption arises under §9-626(a) that if secured creditor abided by the rules the sale would have brought in enough to satisfy the debt, and also to satisfy any costs incurred including attorneys fees. So, the failure to satisfy is deadly b/c then for all intents and purposes the debtor owes nothing. See §9-626 cmt 3.

ii. What are Portia’s rights? §9-625 authorizes certain damages including punitive. If Portia had purchased the car for her personal use, what is the rule? §9-626(b) exception for consumer transactions – in those situations state law takes over and consumer protection rules apply. Why would drafters have done this?

XXIII. Redemption and Strict Foreclosure

a. Right of Redemption – centuries of property law (C/L) have established the right of the defaulting debtor to recover the collateral by curing the default. 

b. Problem 380 – Paul borrowed $2K from LSB for trip, signed S.A. giving LSB a S.I. in his private yacht. He agreed to repay the loan at $200/mo. He failed to make the 2nd payment on the due date, and next day LSB repossessed the yacht. He raced to bank w/ late payment - $200 cash. Bank refused it. Bank’s officer pointed to acceleration clause in S.A. that made the entire amt due if payment was missed. 

i. Need Paul pay off everything? All Secured creditors have the right to redemption. §9-623 – allows debtor the right to redeem the collateral; that is, the right to get back the collateral from the secured creditor. That right, however, is contingent on the right a secured creditor may have. So, if the SC has the right to accelerate the debt then debtor has to payoff the entire debt to redeem the collateral. Thus, to redeem debtor must satisfy the rights of creditor. 

c. Note: Strict foreclosure occurs when creditor repossesses the collateral and simply keeps it in satisfaction of the debt. No deficiency is sought. Debtor (or other junior creditors) may not be pleased w/ this in all situations.

d. Problem 381 – AAI sold Dudley a $5K painting by famous artist. Dudley paid $1K down and agreed to pay $1K/mo. Finance charge was $151.20; APR was 18%. K clause stated that in event of default, AAI could repossess painting and keep it w/o reselling it or could resell it and sue for deficiency. Dudley made 3 more payments and missed the last one, being temporarily short of funds. AAI w/o notice repossessed painting. Dudley immediately sent $1K and demanded the painting. AAI refused (painting is now worth $7K). 4 months later Dudley sued. 

i. What’s the basis of his c/a and to what relief is he entitled? Basis of the c/a is conversion, and he’s entitled to actual recovery plus punitive damages. Debtor has the right to redeem. Creditor can propose to debtor that it will keep the collateral in satisfaction of the entire debt (strict foreclosure), but there are some limitations to this right to propose: (1) w/ consumer goods if debtor has paid at least 60% of the debt (amt varies by state), then creditor doesn’t have the right of strict foreclosure (that is b/c the assumption is that when the sale takes place it will be more than the amt outstanding and debtor should have such a benefit not the creditor).

1. Under §9-620(e) & (f), a creditor cannot always use strict foreclosure on the goods. Specifically, w/ consumer debtors, once 60% of the debt has been paid off, the goods must be sold to satisfy the remaining debt. Can’t hold on to the collateral. If the SC does not follow this, debtor is entitled to relief under §9-625.

ii. If Dudley had made only 1 payment and then defaulted, causing AAI to repossess, could AAI have sent him a proposal that it would keep the painting and forgive half the remaining debt only? §9-620 (g) – In a consumer transaction, a secured party may not accept collateral in partial satisfaction of the obligation it secures. It’s either total satisfaction or nothing.

e. Problem 382 – RFC declared a default and repossessed all office equipment of attorney Portia and let it sit in storage for 17 months. Finally it conducted a resale w/ appropriate notices and then sued Portia for the deficiency. She defended by arguing that by doing nothing for such a long period, RFC had constructively elected strict foreclosure and had forfeited any rights to a deficiency. Is this correct? There’s no deficiency for strict foreclosure. And there is no such thing as constructive strict foreclosure. The fact that it did nothing for a long period goes to the question of commercial reasonableness, which, in turn, goes to damages, actual or punitive.  §9-620 cmt 5 – Constructive strict foreclosure is not available under Art 9. However, attorneys should argue that creditor, by holding onto the collateral, was acting in a commercially reasonable manner. If not proved, deficiency will not be an available relief.

f. Reeves v. Foutz & Tanner, Inc. (1980) – Facts: Πs Reeves & Begay left their Navaho jewelry as collateral w/ Δ pawnshop in return for loan, which they promised to repay in 30 days. The jewelry was worth several times the amt they borrowed. When Πs defaulted on loan, Δ sent each a notice of intent to retain the collateral. When neither Πs objected, Δ, in accordance w/ its normal business practice, sold the jewelry. Δ did not account to Πs for any surplus. Πs sued Δ. Held: A secured party who intends to sell the collateral in the normal course of his business must account to debtor for any surplus, even if strict foreclosure has occurred. A secured party in possession of collateral may choose 1 of 2 actions upon default by debtor: (1) §9-504 – he may sell the collateral, but he must account to debtor for any surplus, or (2) §9-505(2) – he may strictly foreclose by retaining the collateral for his own use in satisfaction of the obligation. However, waiver of surplus rights under §9-505(2) is appropriate only when prompt resale of repossessed collateral in the ordinary course of business is not contemplated by the creditor. Since Δ did intend to sell the jewelry in its normal course of business, he must comply w/ §9-504 and account for any surplus.

i. Note: One of the advantages of strict foreclosure over resale of the collateral is that the secured party need not worry about later challenges regarding the fairness of a resale price, as sometimes occurs under §9-504. Reeves appears to eliminate this advantage, at least in those cases where the intention of the secured party to resell the collateral can be shown.

�	 Trustee owes the petitioner(s) a fiduciary duty.


�	 UCC §9-202 Title to Collateral Immaterial – Each provision of this Article w/ regard to rights, obligations and remedies applies whether title to collateral is in the secured party or in the debtor.


�	 Anything in Art. 1 applies to all articles. Once you’re w/in the article itself then that definition applies only to that article. E.g. Art. 1 defines good faith, and Art. 2 has a 2nd definition for good faith – thus we have both a subjective and objective standard when dealing w/ merchants.


�	 §9-102(a)(12) Collateral – property subject to a S.I. or agricultural lien. Term includes: (A) proceeds to which a S.I. attaches; (B) accounts, chattel paper, payment intangibles, and promissory notes that have been sold; and (C) goods that are subject of a consignment.


�	 §1-201(37) – the right of a seller/lessor of goods under Art 2 to retain or acquire possession of the goods is not a “S.I.,” but seller/lessor may acquire a S.I. by complying w/ Art 9. Retention or reservation of title by seller of goods notwithstanding shipment or delivery to buyer is limited in effect to a reservation of a S.I.


�	 §2-401(1) Any retention or reservation by the seller of the title (property) in goods shipped or delivered to buyer is limited in effect to a reservation of a S.I. Subject to these provisions and Art 9, title to goods passes from seller to buyer in any manner and on any conditions explicitly agreed on by the parties. Note: Only deals w/ title of the goods not ownership.


�	 Good Overall Review Case


�	 See §2-501(1) Buyer obtains a special property and an insurable S.I. in goods by identification of existing goods as goods to which the K refers even though the good so identified are non-conforming and he has the option to reject or return them. Such identification can be made at any time and in any manner explicitly agreed to by the parties. In the absence of explicit agreement identification occurs … (b) if the K is for the sale of future goods, when goods are shipped, marked, or otherwise designated by the seller as goods to which the K refers.


�	 §2-702(2) – Where seller discovers that buyer has received goods on credit while insolvent he may reclaim the goods upon demand made w/in 10 days after the receipt, but if misrepresentation of solvency has been made to seller in writing w/in 3 months b4 delivery the 10 day limitation is n/a. 


�	 Similar to §2-502 – situation where buyer pays for the goods and finds out that seller is insolvent. Statutory Rights for insolvency situations do not apply for bankruptcy situations – they play out outside of the bankruptcy situation. Note: Don’t confuse insolvency w/ being bankrupt. Insolvency just means that what you owe far exceeds your assets. It can also mean not paying your bills when due.
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